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STATEMENT OF THE ISSUES PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
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defendant was barred by tiie statute
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whether he i s subject to the statu t.e of ] imitations conta^c .

Utah Code Ann. § 61-1-21 (1986), which relates specifically to
violations of the Utah Uniform Securities Act under which he was
prosecuted.
2) Whether the evidence was sufficient to establish defendant's
guilt beyond a reasonable doubt of securities fraud.
The standard of review for the statute of limitations
issue is whether the state proved beyond a reasonable doubt that
the criminal action was brought within the applicable statute of
limitations.

State v. Pierce, 782 P.2d 194 (Utah Ct. App. 1989).

Whether to apply Utah Code Ann. § 76-1-302(1)(a) (1978) or the
provision contained in the Utah Uniform Securities Act in Utah
Code Ann. § 61-1-21 (1986) is a question of law governed by a
correction of error standard.

State v. Wessendorf, 777 P.2d 523

(Utah Ct. App.) cert, denied 781 P.2d 878 (1989); State v.
Johnson, 771 P.2d 326 (Utah Ct. App. 1989); Western Fiberglass v.
Kirton, McConkie & Bushnell, 129 Utah Adv. Rep. 28, 29 (Utah Ct.
App. March 2, 1990) .
The standard of review for the sufficiency of the
evidence issue is whether the evidence and all inferences drawn
from it, when examined in a light most favorable to the verdict,
establishes guilt.

That is, whether the evidence is so

inconclusive or inherently improbable that reasonable minds must
have entertained a reasonable doubt that the defendant committed
the crime.

State v. Booker, 709 P.2d 342 (Utah 1985).

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann. § 61-1-1 (Supp. 1983) (now in 1989):
Fraud Unlawful. It is unlawful for any
person, in connection with the offer, sale,
-2-

or purchase of ai IJ seci 11 : :ii 1: y
il :i re : 1: J 5 c r
indirectly to:
(1) employ any device, scheme, or
c
fice to defraud;
(2) make any untrue statement of a
material fact or to omit to state a material
fact necessary in order to make the
statements made, in the light of the
circumstances under which they are made, not
misleading; or
(3) engage in any act, practice, or
course of business which operates or would
operates as a fraud or decei t upon any person •
Utah Code Am 1. § 61-1 -21 (1986) (now i n 1 989):
Penalties for violations—Limitation of
prosecutions. Any person who wilfully
violates any provision of this chapter except
Section 61-1-16, or who willfully violates
any rule or order under this chapter, or who
willfully violates Section 61-1-16 knowing
the statement made to be false or misleading
in any material respect, shall upon
conviction be fined not more than $10,000 or
imprisoned not more than three years, or
both. No person may be imprisoned for the
violation of any rule or order if he proves
that he had no knowledge of the rule or
order. No indictment or information may by
returned or complaint filed under this
chapter more than five years after the
alleged violation.
Utal Code A 1 11 :i § 7 6 ] 3 0 2 ( Si 1 j »j: ] 9 8 ; ] ( ic >t ; i 1 1 9 9 0 ) :
(1 ) Except as otherwise provided in this
part, prosecutions for other offenses are
subject to the following periods of
limitation:
(a) a prosecution for a felony or
negligent homicide shall be commenced within
four years after it is committed;
(b) a prosecution for a misdemeanor other
than negligent homicide shall be commenced
within two years after it is committed;
(c) a prosecution for any infraction shall
be commenced within one year after it is
committed.
(2) A prosecution is commenced upon the
finding and filing of an indictment by a
grand jury or upon the filing of a complaint
or information.
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STATEMENT OF THE CASE
Defendant, Michael R. Moore, was convicted following a
jury trial on September 19 through 23, 1988, of eight counts of
securities fraud in violation of Utah Code Ann. § 61-1-1 (1986).
He was sentenced to a term of imprisonment not to exceed three
years and a $5,000 fine on each count; the sentences were ordered
to run concurrently.

He was also ordered to pay restitution in

the amount of $294,809.23.

His notice of appeal was filed

January 5, 1989 in the Utah Supreme Court; the case was
subsequently transferred to this Court.
STATEMENT OF THE FACTS
American Factoring Corporation (AFC) was incorporated
by defendant on April 17, 1981 (Ex. 3, p. 5; Appendix A ) .

Defendant's request for preparation of the transcript
included only select portions of the transcript. At his request,
Volumes 1 through III were prepared and transmitted. This part
of the transcript has been numbered into the record and will be
referred to in this brief as "R.
." At the State's request,
additional testimony was transcribed. This testimony is
contained in Volume IV and is not numbered into the record; it
will be referred to in this brief as "T.
The first day of testimony, September 20, 1988,
includes the following witnesses: Earl Thacker, Dean Frandsen,
Elva Wedig, Marion G. Southam, Sharon Wilkins, Melvin White,
Ronald Bryson, Clyde Collins. The testimony of these witnesses
is in Volume IV. The testimony of two additional witnesses, Glen
Bingham and Cindy Priest, was then heard, but their testimony is
contained in Volume I.
On September 21, the following witnesses testified:
George Miller, Mark Atwood, Jay Dent, Blake Heiner, William
Howery, Norman Jeppson, and Lynn Bogart (in part). This
testimony is contained in Volume II.
On the final day of testimony, September 23, Lynn
Bogart concluded his testimony, which is contained in Volume III.
Don Nebeker then testified, but his testimony is contained in
Volume IV. The State rested. The following defense witnesses
testified: Brian McGavin, Lynn Fiet, Millard Michaelson, Earl
Thacker (Volume IV) and, again, Brian McGavin. All but Thacker's
testimony is contained in Volume III.
-4-

Defendant registered with the Utah Securities Commission for the
issuance of 7 million dollars worth of notes, ^d.

An AFC

prospectus was prepared, dated September 13, 1982, for use in
selling the notes to potential investors (Ex. 3, 4, 8, 11, 18,
19, 22). The business of AFC is defined in the prospectus:
The primary purpose of the corporation has
been to engage in the business of
"factoring," a business activity whereby the
Company intends to purchase notes and
accounts receivable of other businesses at a
discount, with the intention of making a
profit from the collection of those notes and
accounts. The Company also intends to use a
portion of these funds to conduct asset
secured financial services with business
entities, which services may include such
activities as making secured loans, financing
of leasing activities and inventory
financing.
This prospectus was used by defendant's agent Glen Bingham in
selling notes between October 11, 1982, and April 15, 1983.
Bingham never told investors anything outside of the prospectus,
except he represented that the receivables purchased by AFC would
be secured by collateral worth at least twice as much and as much
as four times the amount loaned (R. 256). Bingham received his
information regarding the collateral-to-loan ratio of AFC
transactions from defendant (R. 255-257).

Earl Thacker, Dean

Frandsen, Elva Wedig, Marion Southam, Sharon Wilkins, Melvin
White, and Ronald Bryson purchased AFC notes between October 11,
1982, and April 15, 1983, based on the prospectus and the
representations of defendant's agent Bingham (T. 11, 37, 69, 92,
119, 140, 162, 183).
AFC had eighty-five to ninety-five percent of its
assets tied up with primarily two clients:
-5-

Dent and Associates

(Dent) and Lanseair Corporation ("Lanseair") (R. 715, 722), The
third largest client of AFC was Teleproductions which was owned
by Mark Woods.
Lynn Bogart contacted defendant in early spring 1981 to
see if he would loan money on properties owned by Mr. Bogart (R.
572).

Defendant told Mr. Bogart he would loan him money on real

estate (R. 570). He had Mr. Bogart set up Lanseair as a Utah
corporation so AFC would be dealing with a Utah corporation (R.
573).

Lanseair was incorporated in May 1981 (R. 575; Ex. 37).

Between May 28, 1981, and August, 19, 1982, AFC disbursed
$899,450.00 to companies controlled by Lynn Bogart (Ex. 48).
Each of the transactions between Lanseair and AFC were, at the
instruction of the defendant, set up as factoring transactions
with phony invoices that purported to be receivables due to
Lanseair (R. 590). The cash value of the Lanseair invoices sold
to AFC was zero (R. 578).
According to Mr. Bogart, defendant made the following
arrangements.

Defendant prepared all the documentation for the

sale and assignment of accounts receivable transactions (R. 588);
defendant told Mr. Bogart to get a Lanseair stamp for the phony
receivables (R. 577); defendant typed in the information on the
phony receivables and had Mr. Bogart stamp them with the Lanseair
stamp (R. 577); all the phony invoices were prepared at
defendant's office (R. 584); sometimes the invoices were prepared
before Mr. Bogart came to defendant's office (R. 584); and Mr.
Bogart signed blank invoice forms and blank accounts receivable
forms (R. 584).
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In most of the transactions in which AFC loaned money
to Lanseair, Mr. Bogart deeded property to defendant as
collateral for the money that was loaned (R. 580, 583, 598).
However, the value of the properties deeded to AFC were inflated
with false appraisals at defendant's instruction (R. 600-602).
Furthermore, defendant was aware that each of the properties
deeded to AFC were encumbered (R. 602). The market value of the
properties deeded to AFC as collateral for Lanseair loans was
only worth one-fourth of the amount loaned to Lanseair (R. 602,
603).

AFC also listed properties as collateral for Lanseair

loans which never belonged to Lanseair; Mr. Bogart testified that
Lanseair never owned the following properties which were listed
as collateral for Lanseair loans: Meadow Valley, Banks Property,
Woods Notes, and Apple Valley (Ex. 48, p.12; Ex. 29; R. 604-611).
The Meadow Valley property was originally given to AFC as interim
collateral for a loan to Teleproductions (R. 382). Mr. Woods of
Teleproductions never gave the defendant the authority to convey
the property to Lanseair (R. 382). When Mr. Woods asked for the
property back, defendant had the property deeded back from Mr.
Bogart.

Mr. Bogart had no knowledge of the Meadow Valley

property before he got the letter from defendant requesting Mr.
Bogart to sign the deed back to AFC (R. 382, 604-609; Ex. 25-28).
Dent was owned by Harold and Douglas Dent.

They met

with defendant to seek financing for property they were trying to
develop in Cedar City.

Dent was seeking a joint venture partner

to provide financing to develop the property.
to loan Dent money.

Defendant agreed

Harold Dent testified that he understood

-7-

that Dent would enter into a series of interest bearing notes
which would subsequently be converted into a joint partnership
(R. 431). Between July 1, 1981, and March 15, 1983, AFC
disbursed $1,331,641.50 to Dent.

Defendant instructed Dent to

create accounts receivable so the loans could be structured as
factoring (R. 456). At defendant's instruction, Dent created
phony accounts receivables which they sold to AFC at a discount.
Defendant was aware that the notes sold to AFC by Dent had no
value (R. 432, 436, 457).
Dent provided trust deeds to parcels of undeveloped
land in Cedar City to AFC to secure their loans.

However, the

deeds were never recorded but were placed into an escrow account
(R. 433, 519, 520). The purpose of putting the deeds into an
escrow account was to allow Dent to seek financing from other
sources for the property (R. 433). Defendant was aware the deeds
were placed into escrow for this purpose (R. 434). According to
Harold Dent, in August, 1982, the encumbrances on the land deeded
to AFC exceeded the equity (R. 505, 506).
AFC's third largest client was Teleproductions.

Mark

Woods met defendant to arrange interim funding and long-range
funding for property Teleproductions owned in Nevada.

Defendant

told Mr. Woods that he could assist in funding (R. 375, 376).
Mr. Woods first sought a short-term 90 day loan of $300,000 which
was to be secured with a grant deed to 1,000 acres of the Nevada
property.

Woods was also seeking other financing and, after the

90 day period, he requested the land be returned to
Teleproductions, with the security to be replaced by outstanding

-8-

notes due to Woods. When Mr. Woods received the deeds back from
defendant, the reconveyance was from Lanseair, rather than
defendant.

Mr. Woods had no business relationship with Lanseair

(R. 381, 382).
Mr. Woods substituted notes receivable from a companyhe owned for the Nevada property used to secure the loans.
Defendant agreed to a stipulation that AFC would not collect,
sell or transfer the notes (R. 388-390).

At one point, Mr. Woods

asked defendant to collect the notes receivable and pay
Teleproductions the money and defendant refused (R. 390).
The money that was payed back to AFC from Dent,
Lanseair, and Teleproductions came from subsequent loans from AFC
(R. 392, 464, 592).
After hearing the evidence, the jury returned a verdict
of guilty to eight counts of securities fraud.
SUMMARY OF ARGUMENT
Defendant was charged under Utah Code Ann. § 61-1-1
(Supp. 1983) with securities fraud, a provision under Utah
Uniform Securities Act.

The applicable statute of limitations is

contained in Utah Code Ann. § 61-1-21 (1986).
limitations is five years.

The period of

Because this specific provision in

the Utah Uniform Securities Act governs, the general provision
for felonies under the Utah Criminal Code, Utah Code Ann. § 7 6-1302 (Supp. 1987), is inapplicable.
The evidence adduced at trial was sufficient to
establish beyond a reasonable doubt that defendant is guilty of
securities fraud.
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ARGUMENT
POINT I
THE PROSECUTION OF DEFENDANT IS GOVERNED BY
THE SPECIFIC FIVE-YEAR STATUTE OF LIMITATIONS
CONTAINED IN THE UTAH SECURITIES ACT RATHER
THAN THE GENERAL FOUR-YEAR STATUTE OF
LIMITATIONS IN THE CRIMINAL CODE FOR
FELONIES.
Defendant claims that there is a conflict between the
specific five year limitation period provided in Utah Code Ann.
2
§ 61-1-21 (1986)

for cases falling under the Utah Uniform

Securities Act, and the general four year statutory limitation
provisions for felonies provided in the Utah Criminal Code at Utah
Code Ann. § 76-1-302(1)(a) (Supp. 1987).3

The information alleged

that defendant committed the acts at issue between October 11,
1982, and April 15, 1983.

The information was filed on October 5,

1987.
Statutes of limitation in criminal cases are strictly
matters of legislative grace.
740 P.2d 848, 851 (1987).

State v. Hodgson, 108 Wash. 2d 662,

Because they are based upon public

policy considerations, they can be restructured, modified, or
repealed by the legislature.

Ld; see also State v. Nunn, 244 Kan.

207, 768 P.2d 268 (1989).

Utah Code Ann. § 61-1-21 (1986) provides in pertinent part: "No
indictment or information may be returned or complaint filed under
this chapter more than five years after the alleged violation."
3

Utah Code Ann. § 76-l-302(1)(a) (Supp. 1987) provides: "(1)
Except as otherwise provided in this part, prosecutions for other
offenses are subject to the following periods of limitation: (a)
a prosecution for a felony or negligent homicide shall be
commenced within four years after it is committed. . . . "
-10-

Defendant's exegesis of Part 3 of Title 76 , Chapter 1,
is done in a vacuum, and he fails to consider the entirety of the
Utah Criminal Code, specifically the provision in Utah Code Ann.
S 76-1-103 (1978) which provides:
(1) The provisions of this code shall govern
the construction of, the punishment for, and
defenses against any offense defined in this
code or, except where otherwise specifically
provided or the context otherwise requires,
any offense defined outside this code.
(Empha sis added.)
The plain language of this statutory provision establishes that
the provisions of the Utah Criminal Code, including limitation
provisions, govern only those offenses defined in the Utah
Criminal Code and those offenses defined outside of the Utah
Criminal Code which are not specifically dealt with in another
section of the Utah Code or where the context of the offense
otherwise requires, as is the case in violations of the Utah
Uniform Securities Act.
The Utah Uniform Securities Act is contained in Utah
Code Ann. §§ 61-1-1 through 61-1-30.

The offense of securities

fraud is contained in section 1 and the statute of limitations—
specifically applicable to that Act—is contained in section 21.
Defendant argues that the language of Utah Code Ann.
§ 76-1-302(1)(a) (Supp. 1987), specifically the language of the
statute that provides, "Except as otherwise provided in this
part," precludes the application of a statute of limitation to any
felony except as provided for in Part 3.

Only Utah Code Ann.

§ 76-1-303 provides exceptions to the general rules contained in
Part 3 of Chapter 1.

Yet it is clear that the legislature
-11-

intended that other statutes of limitation for specific crimes be
applied.

For example, in Utah Code Ann. § 76-8-1101(2), the

legislature has provided for a special statute of limitations—not
contained in Part 3 of Chapter 1—for tax violations.

Further,

given the language in Utah Code Ann. § 76-1-106 (1978), the rule
of strict construction does not apply, and all provisions of the
Code "shall be construed according to the fair import of their
terms to promote justice and effect the objects of the law . . . .•
It is a cardinal rule of statutory construction that
specific statutes prevail over general statutes if there is any
doubt as to the application.
General and special acts may be in pari
materia. If so, they should be construed
together. When one statute deals with a
subject in general terms, and another deals
with a part of the same subject in a more
detailed way, the two should be harmonized if
possible; but if there is any conflict, the
latter will prevail, regardless of whether it
was passed prior to the general statute,
unless it appears that the legislature
intended to make the general act controlling.
(Footnotes omitted.)
2A N. Singer, Sutherland Statutory Construction § 51.05 (Sands
4
4th ed. 1984).
See also Williams v. Public Service Comm'n of
4
Defendant's reliance in § 47.23 is not persuasive. According to
Sutherland, the maxim of "expressio unius est exclusio alterius,"
upon which defendant relies, "is a rule of statutory construction
and not a rule of law. Thus, it can be overcome by a strong
indication of contrary legislative intent or policy." 2A N.
Singer, Sutherland Statutory Construction, § 47.23 (Sands 4th
ed.). Defendant's reliance on Murray City v. Hall, 663 P.2d 1314
(Utah 1983), is likewise misplaced. The case held that when the
legislature enacted Utah Code Ann. § 41-6-44.2, the "per se"
provision for establishing the offense of driving under the
influence, it was to be harmonized with § 41-6-44, the provision
under which driving under the influence can be established, using
a rebuttable presumption, by proving that the driver had a BAC of
.08 percent or greater.
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Utah, 754 P.2d 41, 48 (Utah 1988) ("In resolving the conflict
between the two statutes, we are guided by the principle that
when two statutory provisions conflict, the more specific
provision will prevail over the more general provision.");
Millett v. Clark Clinic Corp., 609 P.2d 934, 936 (Utah 1980)
("where the operation of two statutory provisions is in conflict,
that provision which is more specific in its application will
govern over that which is more general.").
In two Utah appellate cases, the Supreme Court and this
Court have addressed the issue of conflicts between general and
specific statutes of limitation.

In Perry v. Pioneer Wholesale

Supply Co., 681 P.2d 214 (Utah 1984), the a contractor filed a
third-party complaint against the supplier and manufacturer of
defective doors.

The trial court dismissed the complaint on the

basis of the four-year statute of limitations in Utah Code Ann.
§ 70A-2-75 (which governs actions under the Uniform Commercial
Code).

The third-party plaintiff appealed, claiming that the

court erred in failing to apply the six-year limitation period
contained in § 78-12-23 (which governs contracts in writing).
The Supreme Court affirmed the dismissal of the complaint,
stating, "When two statutory provisions appear to conflict, the
more specific provisions will govern over the more general.
Thus, where the Uniform Commercial Code sets forth a limitation
period for a specific type of action, this limitation controls
over an older, more general statute of limitations.

That rule

establishes § 70A-2-725 as the applicable statute of limitations
for the cause of action alleged in this case."
omitted.)

Ld. at 216.
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(Citations

In Floyd v. Western Surgical Associates, 773 P.2d 401
(Utah App. 1989), the plaintiff alleged malpractice on the part
of the physician-defendants for an allegedly unnecessary surgery.
The plaintiff alleged that a conflict existed between Utah Code
Ann. § 78-14-4(1)(b) (1987), the one-year statute of limitations
which governs actions for malpractice, and Utah Code Ann. § 7812-26(3) (1987), the three-year statute of limitations which
governs actions for fraud and mistake.

This Court stated, "Under

general rules of statutory construction, where two statutes treat
the same subject matter, and one statute is general while the
other is specific, the specific provision controls."
omitted.)

(Citations

Ld. at 404. As a result, the more specific provision,

governing actions for malpractice, was the applicable statute of
limitations and, thus, the plaintiff's claim was barred.
Further, in State v. Lavoto, 776 P.2d 912, 913 (Utah
1989), the Utah Supreme Court declined to extend the potential
eight-year statute of limitations for sexual abuse of children,
which was enacted as part of H.B. 209 in 1983, to the defendant.
The Court stated, "A statute of limitations that is created in
the same act which establishes a new or revised definition of a
crime is deemed applicable to those crimes included in the same
act unless the Legislature clearly provides otherwise."

Jd. at

913.
The Utah Supreme Court has had the opportunity to rule
on the function of Utah Code Ann. § 76-1-103 as it relates to
other crimes defined outside of the Criminal Code, including, for
example, those crimes defined in the Utah Controlled Substances
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Act.

The Court has consistently held that the provisions of the

Controlled Substances Act apply to those crimes defined in that
Act.

In its most recent decision, State v. Scott, 732 P.2d 117

(Utah 1987), the defendant was convicted of distribution of a
controlled substance for value under provisions of the Utah
Controlled Substances Act, Utah Code Ann. § 58-37-8(1)(a)(ii)
and -8(1)(b)(ii).

The actus reus under § 58-37-8(1)(a)(iv)

includes an act of agreement, consent, offer, or arrangement to
distribute.

At trial the judge instructed the jury on the mental

state required for aiding and abetting as codified in the Utah
Criminal Code.

The actus reus under § 76-2-202 includes

soliciting, requesting, commanding, encouraging, or aiding in the
substantive offense of distribution.

The Supreme Court reversed

the trial court and found that "wherever culpable conduct arises
under the [Controlled Substances] Act and is specifically defined
by it, it is incumbent upon trial courts to reject instructions to
the jury under more general provisions outside the Act."

Td. at

120.
Defendant's reliance on United States v. Tiplitz, 105
F. Supp. 512 (N.J. 1952), is not persuasive.

First, the case was

decided almost forty years ago and did not originate in this
jurisdiction.

Second, the language upon which defendant relies is

dictum and is not totally reflective of the court's rationale in
5

State v. Scott, 732 P.2d 117 (Utah 1987); State v. Hicken, 659
P.2d 1038 (Utah 1983); Helmuth v. Morris, 598 P.2d 333 (Utah
1979); Rammell v. Smith, 560 P.2d 1108 (Utah 1977). An earlier
decision, State v. Jeppson, 546 P.2d 894 (Utah 1976), which upheld
the trial court's jury instruction on aiding and abetting as
defined in the Utah Criminal Code, was overruled by Scott as
incorrectly stating the law.
-15-

deciding the case.

In Tiplitz, the defendant claimed that the

general three-year statute of limitations for felonies applied to
the charge of income tax evasion, rather than the six-year
provision contained in the Internal Revenue Code.

The court held

that the more specific provision of the Internal Revenue Code
applied, and stated, "It is a prime maxim of statutory
interpretation that where one criminal statute deals specifically
with a part of a general subject in a definite manner and is
repugnant to the more general provisions of the same or another
law covering the same general subject, the former specific act
prevails.

Ld. at 513-14.

Likewise, in the instant case, the more

general statute of limitation period provided in the Criminal Code
should be rejected in favor of the limitation provision
specifically provided in the Uniform Securities Act where the
crime is defined.
POINT II
THE EVIDENCE WAS SUFFICIENT TO CONVICT
DEFENDANT OF FRAUD IN THE SALE OF SECURITIES
Defendant claims that the evidence produced at trial
was insufficient to convict of fraud in the sale of securities.
The Utah Supreme Court pointed out in State v. Booker, 709 P.2d
342 (Utah 1985), that when a defendant claims the evidence is
insufficient to sustain his conviction, an appellate court should
limit the scope of its review.
[W]e review the evidence and all inferences
which may reasonably be drawn from it in the
light most favorable to the verdict of the
jury. We reverse a jury conviction for
insufficient evidence only when the evidence,
so viewed, is sufficiently inconclusive or
inherently improbable that reasonable minds
-16-

must have entertained a reasonable doubt that
the defendant committed the crime of which he
was convicted. State v. Petree, Utah, 659
P.2d 443, 444 (1983); accord State v.
McCardell, Utah, 652 P.2d 942, 945 (1982).
In reviewing the conviction, we do not
substitute our judgment for that of the jury.
11
It is the exclusive function of the jury to
weigh the evidence and to determine the
credibility of witnesses. . . . " State v.
Lamm, Utah, 606 P.2d 229, 231 (1980); accord
State v. Linden, Utah, 657 P.2d 1364, 1366
(1983). So long as there is some evidence,
including reasonable inferences, from which
findings of all the requisite elements of the
crime can be made, our inquiry stops. . . .
Id. at 345.

This Court has also stated that unless there is a

clear showing by the appellant of lack of evidence, the jury
verdict will be upheld.

State v. Gabaldon, 735 P.2d 410, 412

(Utah Ct. App. 1987); State v. One 1982 Silver Honda Motorcycle,
735 P.2d 392, 393-394 (Utah Ct. App. 1987).
The elements of Securities fraud are set out in Utah
Code Ann. § 61-1-1 (Supp. 1983):
It is unlawful for any person, in
connection with the offer, sale, or purchase
of any security, directly or indirectly to:
(1) employ any device, scheme, or
artifice to defraud;
(2) make any untrue statement of a
material fact or to omit to state a material
fact necessary in order to make the
statements made, in the light of the
circumstances under which they are made, not
misleading; or
(3) engage in any act, practice, or
course of business which operates or would
operate as a fraud or deceit upon any person.
Evidence at trial established that defendant made untrue
statements of material facts and omitted to state material facts
necessary in order to make the statements made, in the light of
the circumstances under which they were made, not misleading.
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Defendant made the following statements which fall
within the scope of Utah Code Ann. § 61-1-1(2): (1) AFC
primarily engaged in the business of factoring

was

(Ex. 3 at 5); (2)

AFC was conducting business as an asset-secured financial service
company; and (3) AFC would only use a portion of the funds from
the offering to conduct asset-secured financial services other
than its primary business of factoring.
A. American Factoring was not primarily
engaged in the business of factoring.
Each of the investors involved in this litigation
testified that defendant represented to them, through his agent

Factoring is defined in the prospectus at 11-12. "The Company
was organized for the purpose of engaging primarily in the
business of 'factoring.' The business of 'factoring' is the
activity whereby the Company intends to enter into arrangements to
purchase the notes and accounts receivable of other businesses.
The Company purchases the receivables from third parties at a
discount of approximately 5-15%. In addition to the discount, the
Company retains approximately 20% of the purchase price of the
receivables as a reserve against uncollectible accounts except
where the Company believes such reserve is not necessary because
of high turnover of accounts or if the Company were to determine
that such accounts have a high reliability of payment. The
purchase price of the accounts is calculated that, although no
assurance is made, that [sic] Company would obtain a gross return
from its factoring business of approximately 5-15% per month, or a
minimum average of 60% per year gross return upon its money used
in the purchase of the notes and accounts receivable.
All purchase of the notes and accounts by the Company
from third parties is made under a full-recourse arrangement.
That is, the seller of the accounts agrees to repurchase any
accounts which are uncollectible after a certain period of time,
and the Company obtains a personal guarantee of such repurchase by
principals of the seller of the accounts, as well as delivery of
adequate security to enable the Company to protect its interests
in the receivables which are "factored." The Company attempts to
make the necessary verification of the existence and
collectibility of all such accounts purchased, although no
assurance is made that the accounts are, in fact, collectible and
that the Company will not lose money on any particular investment
or investments."
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Glen Bingham and through the AFC prospectus ("prospectus"), that
American Factoring was primarily involved in the business of
factoring (T. 5, 33, 66, 88, 117, 136, 158, 177). It is clear
from the testimony of the investors that the impetus for their
decision to invest in AFC was their understanding that AFC would
be able to pay them a thirty-nine or forty-eight percent return on
their investment because AFC would be achieving a minimum average
of sixty percent per year gross return from its factoring
business.
Evidence at trial, however, supports the conclusion
that AFC may never have been involved in the business of
factoring, and conclusively establishes that the primary business
of the corporation was never factoring.

Don Nebeker, a certified

public accountant is currently employed as a senior auditor in San
Diego County, California, performed a financial analysis of AFC
(see Appendix B), and compared AFC's factoring business with
7
standard industry factoring practice (T. 220-221).
He testified
7
Nebeker's report states: "In general, the form of AFC's
factoring transactions differs greatly from that which is
typically found in the factoring industry and described in Note 1
to the Corporation's financial statements. The differences are
illustrated below:
Industry Standards
Typical Factoring transactions:
1.
Factor purchases gross receivables totalling $81,600 from
client. Payment is due from the client's customers within 90
days.
2.
Factor computes 20% reserve requirement of $16,320 ($81,600 X
20%= $16,320). Client is given net of $65,280.
3.
Factor and client agree to a 5% monthly interest charge
(factor's fee) which will be taken from the reserve balance.
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that AFC was not engaged in the business of factoring (T. 239).
Further, AFC never factored accounts or notes receivable as
defined in the prospectus, as they never collected on the invoices

Cont.
4.
Factor receives payment of $81,600 from client's customers in
90 days.
5.
During the 90 days the receivables were open, the factor
earned revenue of $12,240 ($81,600 X 5% X 3 month;s [sic] =
$12,240) .
6.
Factor returns $4,080 balance in the reserve account to the
client (16,320 - $12,240 = $4,080).
7.
If client's customers had not paid the factor within 90 days,
factor would have returned the delinquent receivables to the
client and the client would have paid the factor's fee of
$12,240. . . .
Actual AFC factoring transaction:
1.
Client approaches AFC and requests a $60,000, 90 day loan
from AFC.
2.

Client and AFC agree to a 12% monthly interest charge.

3.
AFC computes interest charge totalling $21,600 ($6,000 X 12%
X 3 months = $21,600) .
4.
AFC determines that client must sell receivables totalling
$81,600 in order to get the $60,000 loan ($60,000 + $21,600 =
$81,600) .
5.
Client sells AFC cross receivables of $81,600; AFC gives
client $60,000 and records $21,600 as unearned discount.
6.
During the 90 day loan period, AFC records earned revenue of
$21,600 and reduces the unearned discount account to zero. This
is a bookkeeping entry only. AFC receives no actual cash.
7.
At the end of the 90 day period, neither the client nor the
client's customers pay off the receivable balance. AFC merely
rolls-over the account and continues to accrue interest revenue.
In short, AFC has converted a short-term transaction into a longterm one (factored receivables typically remain on AFC's books for
more than a year) and records revenue but receives little or no
cash."
(Ex. 48 in Exhibit 2)
-20-

that were used as the basis for the funds AFC advanced to its
clients (T. 229), AFC had eighty-five to ninety-five percent of
its assets tied up with primarily two clients:

Lanseair and Dent.

Representatives of Lanseair and Dent established at trial that the
invoices used as the basis of the agreements with their companies
were fabricated, either at the behest of or with the knowledge of
defendant, and did not represent true accounts or notes receivable
(T. 109, 113, 133, 134, 137, 138, 144, 148, 254, 255, 259, 261).
The third largest client Mark Wood of Teleproductions, testified
that over one million dollars worth of notes receivable given to
AFC were not for factoring, but were collateral for the loan he
received (R. 387). The notes were not given for factoring, but
were given to defendant with the understanding that defendant
could not sell the notes without Mr. Wood's prior written consent
(R. 388, 389). At one point, Mr. Wood asked defendant to factor
these notes and pay him the money and defendant refused, saying he
would hold the notes strictly as collateral (R. 390).
Defendant claims that AFC was in fact involved in *
factoring accounts receivable for a number of small businesses.
Presumably he is referring to Lorin Pace, J. B. Automotive, and
Lee Fiet who were liable for $30,100, $10,500, and $15,000
respectively.

While each company or individual gave accounts

receivable as collateral, there is no evidence that anyone from
American Factoring ever attempted to collect on these accounts.
On the contrary, a bookkeeper for AFC, George Miller, testified
that nobody in the company collected factored accounts receivable
(R. 331). Lee Fiet testified that the bona fide accounts
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receivable he gave to defendant were collateral for the money
loaned to him, and that defendant never collected on the
receivables (T. 123). Assuming, arguendo, that these do represent
true factoring agreements, the $55,600 lent to these businesses
only represent about two percent of the total $2,528,103.12 of
American Factoring's financed receivables (Exhibit 74, at stamped
page 032056).

Defendant argues that AFC did not commit to any

specific breakdown of the allocation of the proceeds from the
sales of the notes.

However, it is undisputed that defendant

positively stated to potential note purchasers that AFC's primary
business was factoring accounts receivable.

It is obvious that

his representations were false as only two percent of the
company's expenditures do not represent its primary business.
Defendant mischaracterizes the facts of this case when
he claims that the note sales for which he was convicted occurred
relatively early in the history of AFC, when factoring was
supposedly more prominent, than when Lanseair, Dent and
Teleproductions became virtually the only clients of AFC.

The

timeline in figure II-A shows when the notes involved in this
litigation were sold relative to the time when AFC loaned money to
these three corporations.

It is clear that these three clients

were virtually the only clients of AFC at a time roughly
contiguous with the sale of the notes.
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Exhibit 48.
Defendant also stated in the prospectus that before
entering into a factoring agreement AFC would attempt to make the
necessary verification of the existence and collectibility of the
accounts purchased (Prospectus at 12).

Expert witness Don Nebeker

testified that defendant did not exercise due care in determining
whether the accounts purchased were valid or collectible (T. 240).
The factoring agreements with Dent and Lanseair represented ninety
percent of the factoring agreements of AFC (Ex. 48, p. 10). Jay
Dent testified that the promissory notes which were sold to AFC
were prepared to satisfy AFC's internal accounting and represented
no true debt; further, defendant is the person who instructed him
to prepare the phony invoices (R. 456, 457). Likewise, Lynn
Bogart testified that the invoices Lanseair sold to AFC were
worthless (R. 578), and that defendant was aware they were
worthless when he purchased them (R. 582). Defendant prepared the
phony invoices (R. 577). Additionally, the notes purchased from
Mark Wood, at the time they were purchased by AFC, were not
collectible without the prior written consent of Mr. Wood.

The

report prepared by Mr. Nebeker also showed numerous instances
where an individual Lanseair invoice was used for more than one
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factoring transaction, three Lanseair invoices purchased by AFC
which had service dates later than the date of the factoring
transaction, factoring transactions with no invoice support at
all, and one factoring transaction which took place before the
incorporation of AFC (Ex. 48, p. 10). It is clear that defendant
knowingly purchased receivables he knew were uncollectible and
made no attempts to verify the existence or collectibility of
other receivables purchased.
B. American Factoring was not conducting
business as an asset-secured financial
services company.
Defendant represented to investors that AFC was
conducting business as an asset-secured financial services
company.

Through the prospectus, defendant represented that AFC

would be purchasing receivables under a full recourse arrangement
where the company would obtain a personal guarantee that the
receivables would be repurchased by the principals of the sellers
of the accounts, as well as delivery of adequate security to
enable the company to protect its interests in the receivables
(prospectus at 12). Defendant's agent, Glen Bingham, told
investors that the transactions entered into by AFC would be
collateralized by trust deeds to real property.

He told investors

that the collateral-to-loan ratio on the transactions he had
examined were anywhere from two-to-one to four-to-one.

Glen

Bingham based his opinion regarding the collateral-to-loan ratio
on information received from defendant (R. 255-257).

Defendant

claims that Bingham's statements regarding collateral values were
"literally true when they were made" to potential note investors

-24-

(Appellant's Opening Brief at 40). Defendant based this opinion
on the audit performed by Brian McGavin (Ex, 74 at 32065, 32067).
Testimony at trial established that the appraisals on these
properties were grossly inflated, either with the knowledge of or
at the behest of the defendant.
As stated previously, ninety percent of AFC's factoring
agreements involved Dent and Lanseair.

The land used by Dent to

collateralize their loans was a tract of land in Cedar City with
an appraised value of $4,990,400.

Based on this figure Brian

McGavin computed the collateral-to-loan ratio at 3.67 percent (Ex.
74 at 32067).

Jay Dent testified that the appraised value of the

land was based on developed land, that the property was not
developed at the time of the appraisal, and that the marketability
of the land was based on the government building the M-X missile
site near the property (R. 424-428, 507). Defendant was aware of
the above factors and that the appraised value of the property did
not represent the true value of the land (R. 425, 427). Mr. Dent
also testified that, with defendant's knowledge, the trust deed
used as the collateral instrument was placed into an escrow
account for the purpose of allowing Dent and Associates to seek
financing from different sources which would further encumber the
land and decrease its value to AFC (R. 433, 434). According to
Mr. Dent, the encumbrances exceeded the equity in the property in
August of 1982 (R. 506).
Brian McGavin computed the collateral-to-loan ratio of
Lanseair at 2.39 percent based on the appraised value of the land
(Ex. 74 at 32066).

Mr. Bogart testified that he assigned
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properties to AFC because defendant wanted the properties to build
up his portfolio to show investors a large collateral-to-loan
ratio.

He further testified that the appraisals did not reflect

the true market values of any of the properties (R. 602), and that
the appraised values of the properties were inflated at the
request of defendant (R. 598-601).

Furthermore, some of the

properties listed as collateral for Lanseair loans did not belong
to Lanseair.

In Mr. Nebeker's summary of AFC (Ex. 48, p.12), he

lists the finance receivables for Lanseair (see Appendix B; see
also Ex. 29). Mr. Bogart testified that Meadow Valley, Banks
Property, Woods Notes and Apple Valley, which AFC listed as
Lanseair properties, never belonged to Lanseair (R. 604, 611), and
that the appraised values of the remaining properties did not
represent the true market values of the properties.

He testified

that the properties were only worth approximately one fourth of
the amount loaned on them (R. 602).
Defendant misrepresented to investors that the
financial agreements entered into by AFC were asset secured.
Defendant's agent, Glen Bingham, based on information provided by
defendant, misrepresented to investors that AFC's receivables were
secured by collateral worth anywhere from two to four times the
sum of the debt.
C. American Factoring used the majority of
its funds to conduct businesses other than
its primary business of factoring.
In the prospectus, defendant stated that AFC intended
to use a portion of the funds from the note purchases "to conduct
asset-secured financial services with business entities, which
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services may include such activities as making of secured loans"
(prospectus 5).

As stated previously, about ninety percent of

AFC's factoring business involved essentially two clients: Dent,
and Lanseair.

The majority of AFC's capital was tied up in these

business entities.

None of the agreements, loosely termed

factoring for these clients, could be considered factoring.

As

discussed previously, defendant had these clients create phony
documentation to make the agreements appear to be factoring
transactions.

However, the receivables did not represent true

debt and were uncollectible; they were, therefore, useless as
collateral.

Instead, defendant ostensibly secured the loans with

real estate.
Presumably these are the secured loans defined in the
prospectus.

Defendant argues that this misrepresentation is not

material since n[w]hether it [AFC] was making the money necessary
to pay the high rates of interest promised to investors from the
literal factoring of short-term business receivables, or entering
into high interest loans secured by real estate was irrelevant."
(Appellant's Opening Brief at 43).
misrepresentation.

This is clearly a material

A reasonable investor would invest in a

factoring company based on an understanding that the factoring
company would be able to pay them a high rate of interest because
they were factoring short term receivables.
CONCLUSION
The defendant, Michael R. Moore, was properly convicted
of eight counts of securities fraud.

For the reasons discussed

above as well as any additional reasons advanced at oral argument,
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the State of Utah respectfully requests that this court affirm
defendant's convictions.
DATED t h i s / 2 _ T d a y of June, 1990.
R. PAUL VAN DAM
Utah Attorney General

L BARBARA BEARNSON
Assistant Attorney General
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APPENDICES

APPENDIX A

PROSPECTUS
AMERICAN FACTORING CORPORATION
A UTAH CORPORATION
205 West 700 South #306
Salt Lake City, Utah 84101
$5,000,000.00, consisting of 24* percent,
30* percent and 36* percent
Subordinated Notes
(Minimum Purchase $1,000)
*3 percent higher for notes in
amounts of $20,000 or more
Offering Price - (Variable See "Terms of Offering"):
THESE NOTES ARE OFFERED AS A SPECULATION ONLY '.10 THE
RESIDENTS OF THE STATE OF UTAH. (See "Purchase of Notes - Subscription Agreement").
THESE NOTES HAVE BEEN REGISTERED WITH THE UTAH SECURITIES COMMISSION BECAUSE SUCH NOTES ARE BELIEVED TO BE SUBJECT
TO REGISTRATION,BUT SUCH REGISTRATION IN NO SENSE INDICATES A
RECOMMENDATION OR ENDORSEMENT BY THE COMMISSION OF ANY SFCURITIES, INDIVIDUAL, FIRM OR CORPORATION. THE COMMISSION DOES NOT
PASS UPON THE MERITS OF THE NOTES OFFERED AND DOES NOT PASS
UPON THE ACCURACY OR COMPLETENESS OF THIS OFFERING
OCULAR.
NO BROKER, DEALER, AGENT OR OTHER PERSON HAS BEEN AUTHOR. ZED TO
MAKE ANY STATEMENT RELATIVE TO THESE PROMISSORY NOTE*:
THAN THOSE CONTAINED IN THIS PROSPECTUS.

PRICE
TO PUBLIC (1)

UNDERWRITING
COMMISSIONS & (2)
DISCOUNTS
(Maximum of 12%)

PROCEEDS TO
COMPANY (3)

Variable

Var:> -tble

$600,000

$4,400,000

Per Note,
Variable (1)
Total

$5,000,000
SALES AGENTS

TRANSFER AGENT

Officers, and
registered agents,
of fie Issuer

AMERICAN FACTORING CORPORATION
A UTAH CORPORATION
205 West 700 South #306
Salt Lake City, Utah 84101

The date of this Prospectus is September 13, 1982|
/

>

r

(1) The notes will be issued during the one (1) year
period following the effective date of this Prospectus.
The
price paid for each note offered hereunder is its principal
amount and, accordingly, will vary according to the denomination of the note purchased. The simple interest rate the notes
bear is as follows:
Face Amount
Minimum of $1,000 each

Interest

Duration

24% per annum
30% per annum
36% per annum

6 month*
1 year*
2 years*

* For any promissory note in the principal amount of
$20,000 or more, the interest rate to be payable shall be an
additional 3%.
The notes will be sold in a combination of any or all
denominations, at the option of the purchaser, until the total
amount of all notes sold reaches $5,000,000, within a year from
the date of this Prospectus.
FOR IMPORTANT ADDITIONAL INFORMATION CONCERNING
NOTES OFFERED HEREUNDER, SEE "TERMS OF OFFERING" HEREIN.

THE

(2) The Company will pay a commission of up to 12% of
all notes sold by officers or agents of the Company who are, at
the tin.e of sale, licensed with the Utah Securities Commission,,
No commission will be paid to officers of the Company or to any
other persons who are not .egistered with the Utah Securities
Commission.
Assuming that the total $5,000,000.00 worth of
notes is issued, for which there is no assurance, the cotal
commission payable will be a maximum of $600,000.
(3) The proceeds are stated before the deduction of
other expenses of the Offering to be paid by the Company. It
is presently estimated that such expenses of the Offering will
not exceed $10,000.00, including lec,al fees, accounting fees,
printing costs, travel, filing fees tnd other miscellaneous
expenses.
THIS OFFERING CIRCULAR SHALL NOT CONSTITUTE AN OFFER
TO SELL A NOTE TO ANY PERSON NOT A RESIDENT OF THE STATE OF
UTAH NOR IN ANY STATE OTHER THAN THE STATE OF UTAH.

:.Ar

n
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THESE CORPORATE PROMISSORY NOTES ARE DEEMED TO BE
SECURITIES.
THE SECURITIES OFFERED HEREBY HAVE NOT BEEN
REGISTERED WITH THE UNITED STATES SECURITIES AND EXCHANGE COMMISSION BECAUSE THEY ARE BELIEVED TO BE EXEMPT FROM REGISTRATION UNDER SECTION 3(a)(11) OF THE SECURITIES ACT OF 1933, AS
AMENDED, RULES AND REGULATIONS PROMULGATED THEREUNDER.
AS
SUCH, THESE NOTES WILL BE OFFERED AND SOLD ONLY TO BONA FIDE
RESIDENTS OF THE STATE OF UTAH, AND ANY OFFER OF SALE TO ANY
NONRESIDENT OF THE STATE OF UTAH WILL VOID THE EXEMPTION. UNLESS THE ULTIMATE DISTRIBUTION OF THIS ISSUE HAS BEEN COMPLETELY OFFERED AND SOLD TO BONA FIDE RESIDENTS OF THE STATE OF
UTAH, THE CLAIMED EXEMPTION FROM REGISTRATION WILL BE LOST AND
A CONTINGENT LIABILITY WILL BE CREATED THEREBY.
THE PROMISSORY NOTES HEREUNDER ARE OFFERED BY THE COMPANY SUBJECT TO PRIOR SALES, WHEN AND IF ISSUED AND ACCEPTED BY
THE COMPANY, AND CANCELLATION OR MODIFICATION OF THIS OFFER AT
ANY TIME WITHOUT NOTICE.
UNLESS OTHERWISE INDICATED, THE INFORMATION IN THIS
PROSPECTUS SPEAKS ONLY OF ITS DATE, AND NEITHER DELIVERY HEREOF
NOR ANY SALES MADE HEREUNDER SHALL CREATE ANY IMPLICATION THAT
THE AFFAIRS, ASSETS OR LIABILITIES OF THE COMPANY HAVE CONTINUED WITHOUT CHANGE SINCE DATE OF THIS PROSPECTUS. NO UNDERWRITER, DEALER, SALESMAN OR OTHER PERSON HAS BEEN AUTHORIZED TO
GIVE ANY INFORMATION OR TO MAKE ANY REPRESENTATION OTHER THAN
THOSE CONTAINED IN THIS OFFERING CIRCULAR. INFORMATION OR
REPRESENTATIONS NOT HEREIN CONTAINED, IF GIVEN OR MADE, MUST
NOT BE RELIED UPON AS HAVING BEEN AUTHORIZED.
THERE IS NO PRESENT MARKET FOR THE PROMISSORY NOTES
HEREUNDER, NOR IS ANY SUBSEQUENT MARKET ANTICIPATED.
ALL
PROMISSORY NOTES ARE ALSO SUBJECT TO RESTRICTIONS ON TRANSFER
(SEE " RESTRICTIONS AND MARKETABILITY," PAGE 16).
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INTRODUCTORY STATEMENT AND SPECULATIVE ASPECTS

American

Factoring

Corporation

(the

"Company") is a

Utah corporation, having been incorporated April 17, 1981.

The

primary purpose of the corporation has been to engage in the
business of "factoring," a business activity whereby the Company intends to purchase notes and accounts receivable of other
businesses at a discount, with the intention of making a profit
from the collection of those notes and accounts.

The Company

also intends to use a portion of these funds to conduct assetsecured financial services with business entities, which services may include such activities as making of secured loans,
financing of leasing activities and inventory financing.

In

order to raise monies for its business activities, the Company
is issuing the promissory notes which are the subject of this
Offering.
The Company, effective September 2, 1981, registered
the total maximum amount of $7,000,000 of promissory notes for
issuance

to

registration

residents
provided

of the State of Utah.
for payment

of

interest

The original
rates on the

notes respectively at the rates of 36% per annum for six (6)
month notes, 42% per annum for one (1) year notes, and 48% per
annum for two (2) year notes.
be paid

The total maximum commission to

licensed agents was 6% of the offering

amount.

By

amendment effective March 30, 1982, the interest rates on notes
issued thereafter were reduced to 24% for six (6) month notes,
30% for one (1) year notes, and 36% on two (2) year notes, with

an additional 3% to be paid on notes in the principal amount of
$20,000 or more.

In addition, the amount of commission to be

payable to licensed agents from and after March 30, 1982, was
raised to 12%.

As of July 15, 1982, the Company had issued

$2,035,366 of its promissory notes.

A substantial portion of

those notes require the Company to pay higher interest rates
than the

interest

rates payable

to holders of notes issued

under this Offering.
The promissory notes offered hereby are speculative in
nature.

In analyzing an investment

in or purchase of these

notes, all prospective investors should consider the following
factors, among others:
1.

THE PROMISSORY NOTES TO BE SOLD PURSUANT TO THIS

OFFERING ARE UNSECURED, ARE CORPORATE OBLIGATIONS OF THE COMPANY ALONE, AND ARE NOT GUARANTEED BY ANY INDIVIDUAL.

IOLDERS

OF THE NOTES, THEREFORE, MUST LOOK SOLELY TO THE COMPANY FOR
REPAYMENT.
2.

The notes offered hereby are not certificates of

deposit, but are evidence of indebtedness of the Company in the
form of promissory notes.

As such, the notes offered heteunder

are debt securities and carry no voting rights.
3.

The Company is obligated, and intends, to invest

at least 80% of the net proceeds from the sale of the notes in
the State of Utah.

Therefore, the Company is limited in the

notes and accounts receivable it can purchase from businesses
located outside of the State of Utah and is subject to the
risks of any economic downtrend within the State of Utah.
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4.

The business in which the Company

is primarily

engaged (i.e., the "factoring" business), is subject to various
economic and other factors beyond its control, such as fluctuations in loan demands, interest rates and general economic conditions.

Accordingly, no certainty exists, nor can any repre-

sentations be made, that the Company will be able to forecast
with accuracy the continuing economic situation in the State of
Utah and the availability of the business for purposes of "factoring," or otherwise.
5.

By issuing the promissory notes purchased by in-

vestors herein, the Company will be submitting itself to substantial and material cash flow demands and requirements for
repayment

of the loans and periodic interest payments there-

under, in addition to the cash flow demands required for payment of notes issued under the prior Offering.

The affecL of

timely and full payments to promissory note holders well may be
to

drain

from

the

Company's

operating

capital

those monies

which otherwise would be necessary and critical for the operation of the Company.
6.

The Company is not a bank, a savings and loan in-

stitution nor a thrift company, and the Company is not subject
to regulation by the Utah Department of Financial Institutions.
7.

Because of the lack of liquidity in an investment

in the notes, a lender in the future may have such changes in
his personal circumstances that a continued investment in the
promissory

notes may

create a substantial

financial burden.

There is no public market for the notes, and it is unlikely

9494A

that any public market for the notes will develop.

Consequent-

ly,

investment,

lenders

may

not

be

able

to

liquidate

their

prior to maturity of the notes, in the event of any emergency
or

for

any

other

reason;

and

the

notes

may

not

be

readily

accepted as collateral for a loan.
8.

The

Company

may, at

its option, but

is not re-

quired to, prepay any of the principal of any note and accrued
interest

only

assurance,

to

the

date

of

such

therefore,

that

any

prepayment.

purchaser

of

a

There
note

is

no

will

be

absolutely assured of receiving the specified interest rate for
the specified

term of the note if the Company, at its option,

elects to prepay the note.
9.
ceeds
bulk

of

There will be an immediate dilution from the pro-

the promissory

of monies

obtained

notes

available for

(See

"Dilution").

'•factoring^

Because

the

oi accounts <,/.ll be

from purchasers ot the promissory notes, the bulk of

the financial

risk of the Company's proposed business, there-

fore, will be taken by the purchasers of the notes inasmuch as
the

investors

will, if this Offering

is successful

fo.. which

thete is no assurance, provide the bulk of the cash

squired

for the Company's proposed operation.
10.

While a maximum amount of $5,000,000 has been set

to be raised from this Offering, the Company may terminate this
Offering at any time.
amount

of

available

notes
for

would

The effect of the issuance of a lesserresult

"factoring,"

Because of chis possibility

in
or

a

lesser

other

amount

similar

of

monies

activities.,

that only a portion of the total
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monies may be raised, or required by, the Company for its "factoring business."

The Company maintains a $100,000 compensat-

ing balance with

its bank to provide additional monies, if

needed, for payment of principal and interest (See "Factoring
Business-).

NO OTHER ARRANGEMENTS OR OBLIGATIONS EXIST OR ARE

CONTEMPLATED REQUIRING THE ESCROW OF ANY FUNDS RECEIVED FROM
THIS OFFERING, NOR REQUIRING THE SALE OF A MINIMUM NUMBER OF
PROMISSORY NOTES.
11.

The amount of monies which is anticipated to be

raised by the sale of the promissory notes hereunder is for
purposes

of

"factoring11

notes

and

accounts,

and

the other

activities described herein, is relatively limited and is not
contemplated to include the total amounts of monies required by
the Company for operation of its business activities over a
substantial period of time.

Accordingly, the Company, in the

event this Offering is successful, of which no assurance is
given, may be required in the immediate future to obtain additional substantial amounts of loans or other sources of monies
for these purposes.

No assurance is made nor can be given that

any such other monies are or may be available.
12.

The Company intends that the sale of the promis-

sory notes shall be sold by officers of the Company, and agents
of the Company who are licensed with the Utah Securities Commission.

There is no assurance that any or all of the notes

will be sold.

The notes will be offered and sold on a "best

efforts" basis, and the Company may terminate this offer and
sale of the promissory notes at any time.
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13.
est

rates

The Offering price for each note, and the inter-

to

determined

and

be

payable

thereunder,

have

been

arbitrarily

have no relation to assets, earnings or other

objective citeria of value.
In view of the foregoing factors the promissory notes
offered hereby must be considered speculative.
DILUTION
Assuming

that

all

of

the

promissory

notes

offered

hereunder are sold, for which no assurance is given, the Company will

receive $5,000,000 with which to acquire

nctes and

accounts receivables from third parties and to pay the expenses
of this Offering in the estimated amount of $10,000 and commissions in the maximum

amount of $600,000.

Therefore, upon the

sale of all of the notes offered hereby, of which there is no
assurance, the purchasers of the notes wi.1.1 hav^. .loaned i maximum total of $5,000,000 which, because of the payment

of ex-

pense? of this Offering, and if the total commissions are paid,
will

actually

provide

used

for

actual

dilution
most

the
of

12.2%.

the maximum
business

The

of the financial

of

total
the

of

$4,390,000

Company,

for

investors, therefore, will

risk

in the Company's

to

be

fi maximum
be

taking

business and, in

the event the venture should fail, the loss will be borne mostly by the purchasers of promissory notes.
BUSINESS OF THE COMPANY
The Company was incorporated April 17, 1981, under the
laws of the State of Utah.
zation,

conducted

its

The Company has, since its organi-

business

FA.T
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as

an

asset-secured

financial

service

company

which,

as

of

the

date

of

Circular, has six (6) full time employees.
not

own

Company

any

real property,

consist

•factored."

of

and

this

The Company does

the primary

receivables

which

Offering

assets of the

the

Company

has

The Company is owned by ten (10) shareholders, and

the directors of the Company control approximately fifty-five
percent (55%) of the Company's shares of stock.
A.

FACTORING BUSINESS:

The Company was organized for the purpose of engaging
primarily

in the business

"factoring"
enter

is the

activity

into arrangements

receivable

of

of

other

"factoring."

whereby

to purchase

businesses.

the

The business of

Company

intends to

the notes and

The

Company

accounts

purchases

the

receivables from third parties at a discount of approximately
5-15%.

In

addition

to

the

discount,

the

Company

retains

approximately 20% of the purchase price of the receivables as a
reserve against uncollectible accounts except where the Company
believes such reserve is not necessary because of high turnover
of accounts
accounts

or

have

if the Company
a high

were to determine

reliability

of payment.

that such

Th? purchase

price of the accounts is calculated that, although no assurance
is made, that Company would obtain a gross return fiom its factoring business of approximately 5-15% per month, or a minimum
average of 60% per year gross return upon its money used in the
purchase of the notes and accounts receivable.
All purchases of the notes and accounts by the Company
from third paLties is made under a full-recourse arrangement.

That is, the seller of the accounts agrees to repurchase any
accounts which

are uncollectible after

a certain period of

time, and the Company obtains a personal guarantee of such repurchase by principals of the seller of the accounts, as well
as delivery of adequate security to enable the Company to protect its interests in the receivables which are "factored.•
The Company attempts to make the necessary verification of the
existence and collectibility of all such accounts purchased,
although no assurance is made that the accounts are, in fact,
collectible and that the Company will not lose money on any
particular investment or investments.
The Company for what it considers to be good business
practices, maintains a $100,000 compensating balance with its
bank.

The purpose of this balance is to provide additional

monies, if needed, for payment toward the principal and interest obligations owing under the notes.
B0

OTHER RELATED BUSINESSES:

The Company intends to utilize a portion of the funds
from this Offering to conduct asset-secured financial services
other

than

its primary

business

of factoring.

These other

businesses are of the type generally involving the lending of
money secured by assets.- rather than the current business of
purchasing

short-term

intangible assets at a discount.

Such

other businesses also include receivables and inventory financing, equipment and machinery loans and leasing.

The Company

may also be involved in financing real estate acquisition for
its customers, either through mortgage financing or by purchasing property for lease to its customers.

PAT
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The Company believes that this type of flexibility in
its business

activities

increases

the

Company's

abilities to

take better advantage of changing economic trends,
C.

UNRELATED BUSINESS:

The

Company

may

also

enter

unrelated to financial services.

into

businesses

totally

At the present, the Company

has no intention to enter into any unrelated business and it is
not anticipated that such business will constitute a major portion of the Company's operations within the foreseeable future.
The Company has made no formal study of other businesses and
may not do so before entering such businesses.
USE OF PROCEEDS
The

Company

intends

to

raise,

through

promissory notes, the maximum sum of $5,000,000.

this

sale of

Assuming this

amount of money is raised, of which there is no assuraioc, the
Company intends to pay the maximum sum of $10r000 as payment of
legal fees, accounting fees, and related expenses in connection
with

the

preparation

of

documentation

for

raising

monies

through the issuance of promissory notes and for commissions in
the maximum

amount

of $600,000.

The balance, in the maximum

amount of $4,390,000, will be used for the purpose of >/r-rchas-ing

accounts

business of

receivables
the Company

in

connection

with

the

"factoring"

and the other business activities of

the Company as described herein.
DESCRIPTION OF PROMISSORY NOTES BEING OFFERED
The
Offering

promissory

Circular

will

notes
total

to be
a

issued

maximum

pursuant

aggregate

to

this

principal

amount of $5,000,000.

The notes will be for minimum amounts of

$1,000 and shall be unsecured obligations of the Company.
notes offered

The

hereby will have varying yields and maturities,

and information about the notes is as follows:
A. TERM AND INTEREST RATE OF NOTES:
The notes will be issued in different denominations in
minimum

amounts

periods of time.

of

$1,000

each

and

shall

be

for

different

The interest rates payable in connection with

the notes varies depending

upon the length of the loan0

The

denominations of the notes, the amount of simple interest payable, and the duration are as follows:
Face Amount
Minimum of $1,000

Interest

Duration

24% per annum
30% per annum
36% per annum

6 month
1 year
2 years

The Company will pay an additional 3% foi all , * omis-sory notes in the principal amount of $20,000 or more.
The

amount

of

interest

payable

on

the notes

minimum interest required to be paid by the Company.

is the

O^-e Com-

pany, however, reserves the right, at its sole option, i.o pay
to

any

class

additional

of

note

interest,

holders

a

nondiscriminatory

amount

of

if the Company determines that sue b pay-

ment will not adversely affect

the business of the Company or

the ability to repay future debt obligations in a timely manner.

No

representation

is made,

however,

nor

any

assurance

given, that any such additional amounts will ever be paid.

U UUUU i M
B.
All
deposit.

GENERAL PROVISIONS FOR ALL NOTES:
notes

offered

hereby

are

not

certificates

of

They are evidence of secured debt obligations of the

Company only and carry no voting rights, nor do they represent
an interest in the Company except as a creditor of the Company.
Payments
notes

eligible

upon maturity

for

redemption

or

redemption

would

be

made

of

any

of

the

by

the

Company

against surrender of the note to be redeemed to the Company by
mail or at the office of the Company.
its

The Company will act as

own transfer agent and registrar and will be entitled to

treat the registered

holder of each note as the owner in fact

of such note for all purposes.

Transfers of any note offered

hereby may be effected only by registration of such transfer on
the books of the Company, and no note offered

hereby may be

transferred except with prior written approval of the Company.
The Company has the right to prepay any portion of a
note earlier than its maturity date.
chaser

of a note would

be paid

In such an event, a pur-

less

total

interest

than he

would if the note were left to maturity.
C.

TERMS OF OFFERING:

This Offering will continue from one (1) year from the
date of this Prospectus unless renewed by the Company pursuant
to the securities laws and regulations of the State of Utah and
applicable federal securities laws.

The Company reserves the

right to terminate this Offering at any time without notice.
This

Offering

is

not

underwritten

and,

accordingly,

there can be no assurance that all of the securities offered

hereby will be sold.

The sale of any or all of a minimum num-

ber of face amount value of the notes offered is not a prerequisite to consummation of the Offering nor is the sale or any
minimum number

of the notes offered

continuing operation of the Company.

hereby

requisite to the

The officers of the Com-

pany have agreed to use their best efforts to sell the securities offered hereby.

No commissions or fees of any kind will

be paid to any officers or agents of the Company who are not
licensed

with

the

Utah

Securities

Commission.

Any

such

licensed officers or agents will be paid a commission of up to
12% of all notes sold by them up to an aggregate total commission of $600,000.
D.

RESTRICTIONS AND MARKETABILITY:

The notes being offered hereunder will not be freely
marketable nor readily transferable.
Since these notes are being offered and sold pursuant
to

the

"intrastate

offering"

exemption

contained

in section

3(a) (11) of the Securities Act of 1933, as amended, and under
rules and regulations thereunder promulgated by the Securities
and Exchange Commission, significant restrictions will exist as
to any proposed transfer or sale by an investor of any note.
Moreover, each investor is obligated to represent and warrant
in connection with his investment, that he is purchasing these
notes for investment on his own account and not with any present intention of re-offering, re-selling or disposing of any of
the notes acquired through this Offering.

Each investor will

also be required to certify that he is a bona fide resident of
the State of Utah.
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Each note will bear a legend briefly describing these
restrictions on transfer/ and no transfer of the note will be
effected or permitted by the Company except upon the showing,
satisfactory to the Company, that the transfer can be accomplished without violation of law.
E.

SUBSCRIPTION AGREEMENT:

Any person

desiring

to subscribe to the promissory

notes hereunder must carefully readf fill out and sign the Subscription Agreement, a copy of which is attached to this Offering Circular as Exhibit "B.r

The completed Subscription Agree-

ment should then be delivered to the Company, together with a
correct and full amount of the subscription, either by mail or
directly to the office of the Company.
No Subscription
and

until

the

the

Agreement

tendered

accepted by the Company.

shall be effective unless

Subscription

Agreement

has been

Generally, the Company will accept

subscriptions (from Utah residents only) as of the first day of
the month following submission to the Company.

The acceptance

date shall be deemed the date of issuance of the notes and,
therefore, the date of commencement of the Company's interest
payment obligation.
F.

PRIOR OFFERING:

The Company, effective September

2, 1981, registered

the total maximum amount of $7,000,000 of promissory notes for
sale to the public.

The original

registration provided for

payment of interest rates on the notes of 36% per annum for six
(6) month notes, 42% per annum for one (1) year notes, and 48%

per annum for two (2) year notes.

The total maximum commission

to be paid licensed agents was 6% of the offering amount.
amendment
reduced

effective

March

to 24% for six

notes, and

30,

1982, the

interest

rates were

(6) month notes, 30% for one

36% on two

By

(1) year

(2) year notes, with an additional 3%

interest to be paid on notes in the principal amount of $20,000
or more.

In addition, the amount of commission to be payable

to licensed agents from and after March 30, 1982, was raised to
12%.
its

As of July 15, 1982, the Company had issued $2,035,366 of
promissory

higher

notes,

interest

a substantial

rates

than

the

portion

interest

of

those

rates

paying

provided

to

holders under this Offering.
MANAGEMENT
The following are all of the officers and directors of
the Company:
MICHAEL

R. MOORE, President

and Director.; received a

BA degree in accounting from Brigham Young University in 1963,
and

a

Masters

University
employed

in

Business

of California

Administration

at Berkeley

degree

in 1965.

frcm

the

Mr. Moore was

for two (2) years as a systems engineer with the data

processing

division of IBM.

For approximately

two

(2) years,

Mr. Moore was a staff accountant and consultant for Touchc Ross
&

Company

in

Los

1970, Mr. Moore

Angeles,

California.

has been President

Since

of Moore

approximately

& Associates, a

small business consulting firm engaged in performing consulting
services

for various types of businesses, including

businesses.
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L. LEE FIET, Vice President and Director, received a
BA degree from Brigham Young University in Business Management
in 1956.

Mr. Fiet was employed

for approximately

years as a store manager for J.C. Penney & Co.

ten (10)

He also was

employed as a managing partner of Mar-Les Management Associates
for approximately five (5) years, and sales manager of CamperWorld for two (2) years.
Aristrocrat

Marketing

Mr. Fiet is presently President of

Associates engaged

in the business of

sale and administration of recreational services.
MILLARD H. MICHAELSON, Secretary-Treasurer and Director, has been primarily
seven (7) years.

a business consultant

for the last

He was secretary and director of Bonneville

Life Insurance Company (formerly Sylvan Life Insurance Company)
from 1960 to 1965.

He was a registered securities representa-

tive with various securities brokers from 1969 to 1974.

He is

the secretary and director of Aristroctrat Marketing Associates.
CONFLICTS OF INTEREST
The Company may, from time to time, enter into factoring arrangements with persons or entities affiliated with the
Company, or affiliated with shareholders and directors of the
Company.

The

Company

will,

in

such

events,

handle

such

arrangements, and require such quarantees and security, to the
same extent as is required of all unrelated third parties; but
such arrangements obviously can raise questions as to possible
conflicts of interest.

As of the date of this Prospectus, the

Company has outstanding loans to a corporation controlled by a
three percent (3%) shareholder of the Company.

The Company, as

security for repayment of these obligations, has required personal guarantys and security in real properties as is required
of all such borrowers.

These loan arrangements are current and

are not in default.
TAX CONSIDERATIONS
Interest
hereunder

will

received by any holder of any note purchased
constitute

ordinary

income

(and

not

capital

gains) in the year of receipt, for the purposes of federal and
Utah
are

State
urged

income
to

advisability

taxes.

consult
of their

In any

their

own

event
tax

prospective

advisers

investors

regarding

the

individual purchase of these promissory

notes.
It should

be emphasized

that the promissory

notes do

not constitute, and are not intended as, "tax shelter" investments for any purpose and do not provide any deduction or other
typical "tax shelter" benefits.
UNDERWRITER
Sales of the promissory notes wil be made, on a 'best
efforts"

basis by officers of the Company, and agents of the

Company who are licensed with the Utah Securities

Commission.

No officer of the Company who is not licensed as a securities
agent with the Utah Securities Commission will receive payment
of any commission or other consideration in connection with the
offering and sale of promissory

notes hereunder.

Any officer

or agent of the Company who is a licensed securities agent may
receive a commission of up to 12% of all promissory notes sold
through

his

efforts,

up

to

an

aggregate

$600,000 in connection with this Offering.

total

commission

of

INDEMNIFICATION
The

Subscription

Agreement

contains

a provision by

which the investor agrees to indemnify the Company, and its
officers, directors, shareholders

and

affilitates,

from all

liability, including costs and attorney's fees, arising as a
result of any untrue and inaccurate representations made by the
investor in connection with the issuance to that investor of
any promissory note in this Offering.

In connection with in-

demnification for liabilities arising under federal or state
securities laws, the Company believes that it may be the position of the Securities and Exchange Commission that such indemnification is against public policy and is, therefore, unenforceable.
LEGAL MATTERS
As of the date of this Offering Circular, there is no
litigation pending or judgments outstanding against the Company, or any officers and directors of the Company affecting
the business of the Company, and to the best knowledge of the
Company

no

litigation

would be a party.

is contemplated

to which

the

Company

The Company has received an opinion by Neil

R. Sabin, of Stringham, Sabin, Bradley & Arrowsmith, a Professional

Corporation,

attorneys-at-law,

that

the

promissory

notes, when registered and sold, will be legally issued, fully
paid, and non-assessable and will be binding obligations on the
Company.
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ADDITIONAL INFORMATION
This

Offering

Circular

is

part

of

a

Registration

Statement filed by the Company with the Utah Securities Commission pursuant

to Utah law and applicable laws and

regulations

promulgated under the Securities Act of 1933, as amended.
Registration

Statement

includes

information

and

That

materials

deemed relevant to full disclosure of this issue and additional
to the information contained herein.
The Registration Statement is available for inspection
by the public during business hours at the office of the Utah
Securities

Commission,

located

at 5226 State Office

Building,

Salt Lake City, Utah 84114.
All potential noteholders should also be aware of the
following:
1.

All

promptly

amendments

filed

with

to

the

this

Utah

Prospectus

Securities

wiJl

be

Commission

(the "Commission"), delivered to purchasers under this
Offering, and will be made a part

of

the

disclosure

documentation.
2.

The Company's

fiscal year

runs from April 1

to the following March 31.
3r
record

The
under

Company
this

will

permit

Offering

all

access

noteholders of
to

its

annual

reports, including a statement of profit and loss and
a balance sheet, and access to all reports filed with
the Commission
Offering.

regarding

the use of

funds

from

this

UUUUUlbD

4.

The Commission,

stockholders and noteholders

will be promptly notified in writing of any change in
the management, purpose, and control of the Company or
any material or adverse condition affecting the Company.
5.
common

The Company has 10,400 outstanding shares of
stock.

controlled

5,700

shares

(approximately

55%) are

by the officers and directors of the Com-

pany.
FINANCIAL STATEMENTS
The

financial

statements

included

in

this

Offering

Circular have been examined by Hansen Barnett & Maxwell, Certified

Public

Accountants,

independent

stated in its report included herein.

public

accountants

as

P-.A. I
r

OOOUUIBb

HANSEN, BARNETT &

MAXWELL

A PROFESSIONAL CORPORATION

CERTIFIED PUBLIC ACCOUNTANTS
3 * 5 EAST BROADWAY
SALT L A K E C I T Y , UTAH 841 n

June 29, 1982

Shareholders
American Factoring Corporation
Salt Lake City, Utah

We have examined the balance sheet of American Factoring Corporation
as of March 31, 1982, and the related statements of income, retained earnings,
and changes in financial position for the year then ended. Our examination was
made in accordance with generally accepted auditing standards, and accordingly
included such tests of the accounting records and such other auditing procedures
as we considered necessary in the circumstances.
In our opinion, the aforementioned Financial Statements present fairly
the financial position of American Factoring Corporation as of March 31, 1982,
and the results of its operations and changes in its financial position for the
year then ended, in conformity with genera]ly accepted accounting principles.

U**~*t^ /£a<i*<3^
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AMERICAN FACTORING CORPORATION

EXHIBIT "A"

Balance Sheet
March 31, 1982

Assets
Assets
Cash in bank
Finance receivables (net of unearned
discounts of $627,936 and allowance
for credit losses of $133,000)- Note
Prepaid expenses
Other receivables
Organization costs (Net of Accumulated
Amortization of $4,429)

$

343,752

1,767,167
2,486
6,453
17,717

Total Assets

$2,137,575

Liabilities and Stockholders1 Equity
Liabilities
Accounts payable
Accrued payroll taxes
Accrued wages payable
Accrued interest payable
Accrued income taxes payable - Note B
Accrued management fees
Notes payable - Note C
Notes payable - related parties Note E
Total Liabilities
Stockholders! Equity
Capital stock - no par value; 50,000 shares
authorized; 10,000 shares issued and outstanding
Retained earnings

>

12,295
2,156
940
138,221
10,799
2,281
1,583,976
31,227
$1,781,895

320,000
35,680

Total Stockholders1 Equity
Total Liabilities and Stockholders1 Equity

The accompanying notes are an integral part of these financial statements.

355,680
$2,137,575

AMERICAN FACTORING CORPORATION

EXHIBIT "B"

Statement of Retained Earnings
For the Year Ended March 31, 1982

etained Earnings - April 1, 1981

$

ddj_
Net income for the year ended
March 31, 1982

38,980

= ss:
Dividends

3,300

stained Earnings - March 31, 1982

$35,680

s accompanying notes are an integral part of these financial statements,
- 3 -
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AMERICAN FACTORING CORPORATION

EXHIBIT "C"

Statement of Income
For the Year Ended March 31, 1982

ncome
Earned discount

$1,044,586

Total Income
rating Expenses
Interest
Accounting and legal
Advertising
Advisory board fees
Amortization - organization costs
Automobile
Reserve for credit losses
Bank charges
Contributions
Commissions
Consulting fees
Fees and licenses
Insurance
Management f^es
Payroll taxes
Professional services
Promotion
Repairs and maintenance
Rent
Office supplies
Salaries and wages
Telephone
Travel and entertainment

$1,044,586
340,946
26,460
1,340
63,834
4,429
1,211

133,000
202
500
107,272
21,005
3,234
8,427
103,500
2,106
129,053
3,339
207
5,351
4,741
13,473
4,247
10,864

Total Operating Expenses

994,807

Income before Provision for Income Taxes

49,779

Provision for income taxes - Note B

10,799

Net Income

The accompanying notes are an integral part of these financial statements.

$

38,980

AMERICAN FACTORING CORPORATION

EXHIBIT "D

Statement of Changes in Financial Position
For the Year Ended March 31, 1982

puree of Funds;
From operations

38,980

3d:
Expenses not requiring the use of funds:
Amortization
Provision for credit losses
Increase in accounts payable and accrued
expenses and taxes

4,429
133,000
166,692
343,101

Total From Operations
Increase in notes payable
Increase in notes payable - related parties
Issuance of Capital Stock

1,583,976
31,227
320,000
$2,278,304

Total
e of Funds
Increase jn financial receivables (excluding
unearned discount)
Increase in other receivables
Increase in organization costs
Increase in prepaid expenses
Increase in cash
Cash dividends

$1,, 9 0 0 , ,167
6,,453
22,,146
2,,486
343,,752
3,,300
_$2_,278,,304

Total

e accompanying notes are an integral part of these financial statements.
- 5 -
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AMERICAN FACTORING CORPORATION
Notes to Financial Statements
March 31, 1982
E A

ACCOUNTING POLICIES
General
In April of 1981, the company was organized for the purpose of and is
engaged primarily in the business of "factoring"• "Factoring" is the process
wheieby an entity such as the Company purchases the accounts or notes
receivable of another business. The accounts or notes receivable are
purchas*ed at a discount and are then collected by the Company, In addition
the Company retains 20% of the purchase price as a reserve against
uncollectible accounts except where the Company believes such reserve is not
necessary because of high turn over of accounts or past reliability of
payments. The Company purchases all accounts under a full-recourse
arrangement
The seller of the accounts agrees to repurchase any accounts
which are uncollectible and a personal guarantee of such repurchase agreement
is also obtained.
Income from factored receivables is recorded on an accrual basis in accordance
with the terms of the loans which are interest bearing.

CT B

FEDERAL INCOME AND STATE FRANCHISE TAXES
The provision for Federal income and State franchise taxes is determined as
follows:
Federal Income Tax
$ 8,808
State Franchise Tax
1,991
Accrued Income Taxes Payable

DTE C

$10,799

NOTES PAYABLE
The Company raised its working capital by issuing unsecured notes payable to
various lenders at an annual rate of 36 - 48%, due within 1 to 3 years.

OTE D

FINANCE RECEIVABLES
The finance receivables are comprised of factored receivables, all due within
one year.

I0TE E

NOTES PAYABLE - RELATED PARTY
During the year the company obtained a loan from a major stockholder in the
amount of $24,977 and also a loan from an officer in the amount of $6,250.

SOTE F

SUBSEQUENT EVENT
Subsequent to March 31, 1982 the Company factored additional finance
receivables in the amount of $260,000.
f *~~

AMERICAN FACTORING CORPORATION
205 West 700 South, Suite #306
Salt Lake City, Utah 84101
Gentlemen:
I hereby subscribe for, and tender my check in the amount of $ //?> 6)£)^
of the
3 (* % American Factoring Corporation notes, having a maturity date of
£L
insca£k(s)/year(s) from the date of the note. Interest to be paid
(Monthly/compounded).
""""
As an inducement to the issuance of the promissory notes hereunder, I specifically represent and acknowledge as follows:
A.

I have received and read a copv of the Prospectus of American Factoring
Corporation, dated September 13, 1982..

B.

I understand that the notes hereby subscribed for, although registered
under the securities laws of the State of Utah, have not been registered
with the United States Securities and Exchange Commission. I also understand that the notes offered hereby are offered pursuant to Section 3(a)(ll)
of the Securities Act of 1933, as amended, and the rules and regulations
promulgated thereunder, as exempt from registration as an interstate
offering.11 In this regard, I understand that these notes may be offered
and sold ONLY TO BONA FIDE RESIDENTS OF THE STATE OF UTAH. Further, I
understand that the notes purchased hereby MAY NOT BE PURCHASED WITH A
VIEW TOWARD THE OFFER, SALE, REDISTRIBUTION, OR OTHER DISTRIBUTION OF THESE
NOTES OR ANY INTEREST THEREIN TO ANY OTHER PERSON UNLESS THIS REQUIREMENTS
OF SECTION 3(a)(11) OF THE SECURITIES ACT OF 1933, AS AMENDED, AND RULES AND
REGULATIONS THEREUNDER HAVE BEEN COMPLIED WITH.

C.

By my signature of this Subscription Agreement, I hereby represent and
warrant that I am purchasing these notes for investment in my own account
and that I have no present intention of reoffering, reselling or disposing
of any of the securities purchased hereunder. I farther represent and war
rant that I am a bona fide resident of the State of Utah. I understand thai
these notes may not be transferred in any respect without prior written per
mission of American Factoring Corporation indicating that I have complied
with requirements of law.

D.

I agree to hold harmless and indemnify American Factoring Corporation, its
officers, directors, shareholders, and affiliates, from and against all lia
bility, including reasonable costs and attorney's fees arising directly or
indirectly from or in connection with any determination that any representation or warranty made by me "herein or otherwise in connection with the
purchase of these notes is untrue and inaccurate.

E.

I understand that the securities offered hereby (corporate promissory notes)
are offered for cash, subject to acceptance by the Company of executed Subscription Agreements; prior sale or withdrawal; cancellation or modification
of this offer at any time without notice; and that the interest accruing
under these promissory notes will commence on the first day of the month
subsequent to acceptance of this Subscription by the Company.

F.

In connection with the above representations and warranties, and in order to
assist American Factoring Corporation in verifying that I am a resident of
the State of Utah, I submit the following true and correct information and
representation.

1.

I

&14SL

2.

My permanent r e s i d e n c e i s

3.

I am p r e s e n t l y employed by
whose b u s i n e s s address i s

**•

*
d t> (do o r ^°
State of Utah.

5*

1 v /5
^ ° o r do not) m a i n t i T i an account a t a f i n a n c i a l
l o c a t e d i n the S t a t e o f Utah.

*>•

I ffiy ^ / ( d o or do n o t ) own o: maintain a residence o u t s i d e the S t a t e of
Utha.

DATED on t h i s

(am or am not) r e g i s t e r e d to v o t e i n the S t a t e of Utah.

<^

not

)

/

own a

£?/*?&&*?^
-^V/7^
l2?/^c^*<^.

-i-^tor v e h i c l e p r e s e n t l y r e g i s t e r e d in the

day o f

^^f^/^^

institution

,

19

_<ST-^

SUBSCRIBER'S PRINTED NAME
Social Security No.
SUBSCRIBER'S SIGNATURE

SUBSCRIBER'S PRINTED PAT
. - c i * l Security N o ^ o 2 < f r A Z ~ 0 _ £ A %
STV-'.SCRTBERfS SIGNATURE
F*. ease pri.it the name or r*ames in whi ii ownership of the DOte(s) subsr ibed i'vhereunder should be r e g i s t e r e d ( a l l regi ol er^c» owners of these notes <mx » be bona fres5.denrs of the S t a t e o~ ut^h) and ether requested dala:
Name of Regisfaxe.cl owne>.(c)'

J?\*?yt/

f^f

"^^r^^/

Address *>t r e g i s t e r e d owner(s) ** ,~7r^J?/GU _^<£

&W&

m(^l]/fafg*f—

^<&£l<&s€L^Z / . 2^1 ^^*-^***f* ^

Telephone:
Type of ownership (note): State whether the notes are to be owned indivicVrll*
as joint tenants with full rights of survivorship, or otherwise. It joint tenant
each person must sign above.
ACCEPTED BY AMERICAN FACTORING CORORATION:
^

Ref:

By

„

_..

APPENDIX B

APPENDIX 3
AMERICAN FACTORING CORPORATION
OF UTAH
SUMMARY
American Factoring of Utah's two largest factoring clients were Dent & Associates and Lanseair Corporation who were paid $1,019,000 and $815,000 respectively. This represented 69% of factored funds. Investor funds paid to these
clients were not repaid according to the terms of the original factoring agreements and the majority of interest due on these transactions was recorded as
receivable but never received. Over the four years examined, AFC received
$1,807,357 from factoring while paying out $2,689,384. Due to this lack of
adequate revenue, as of March 31, 1985, of $5,063,752 in investor funds deposited by AFC, $4,703,834 had not been repaid. Unpaid interest of $3,465,260
was increasing by $2,413,871 per year, and AFC had $24 in the bank. Additionally, we determined that at least $1,932,703 (Appendix 3, Page 8) of investor
funds were used to make interest payments and principle repayments to those
same investors and to pay other operating costs of the Corporation.
We performed a review of factoring industry practices (See Appendix 3, Page
3) and concluded that various aspects of American Factoring of Utah's business
activities differed from these significantly. They also did not comply with
recognised accounting control procedures common to the industry. We found
that successful factoring is dependent on earning interest from investing
available funds in the purchase of accounts receivable at a discount. The
accounts are usually due within 90 days which frees the factorer's funds for
reinvestment. Accounts which are not collectable are commonly returned to
the seller. The factoring company controls would also generally include client
screening procedures to reasonably insure the validity and genuineness of
accounts being purchased. The form of AFC Utah's factoring transactions differed from that found in the factoring industry (See Exhibit 2). Most accounts
purchased from Dent & Associates and Lanseair remained on the books for more
than a year and were never collected. We found no evidence that AFC of Utah
screened these accounts where minimal investigation of discrepancies listed
below, and more fully under Business Practices (Appendix 3, page 5 ) , should
reasonably have caused grave concern:
All invoices presented by Lanseair showed Lynn Bogart, Lanseair's
President, as debtor and were for services rendered. The invoice
did not disclose the dates of service, terms of payment or nature
of the services.
Of the forty-four factoring agreements between AFCU and Lanseair,
eleven were duplicated one or more times producing a total of twentythree duplicate agreements.
Factoring transactions with Dent & Associates had no invoice support.

or#n»;
KSr

AFC
Appendix 3
Page Two

These practices and others described below and in the attached Exhibits contributed to the loss of the funds invested in American Factoring of Utah.
FINANCIAL AC1IVITIES
GENERAL
During the period between April 1981 and March 1985 The American Factoring
Corporation of Utah, with Mr. Michael Moore as its president, deposited
$5,063,752 in investor funds in Bank of Utah accounts 124300107-0903-4800 and
124300107-1202-9346. The source of these funds was the sale of promissory
notes to investors under an offering circular, dated August 13, 1981 along
with its subsequent amendments dated September 2, 1982 and September 8, 1982,
issued by American Factoring Corporation. Investors were offered annual returns
of between 24% and 48% depending on the terms of the note. The higher rates
were offered for longer investments (up to two years), larger investments
($20,000 or more) and for allowing interest to accumulate. The offering generally states that the Corporation would generate sufficient earnings to pay
its investors these high interest rates by engaging in factoring accounts
receivable and other related or unrelated financing operations. Under the
caption Use Of Proceeds, the Offering stated that, except for issuance costs
not to exceed $12,000 and commissions ranging from 6-12%, the funds would be
used for the business activities of the company described therein.
P o u r review of Utah American Factoring records disclosed that a total of
$2,689,384 was disbursed for factoring transactions. Major recipients and
repayments of these funds were the following: \
Payments
Dent & Associates
Lanseair
Teleproductions
Wasatch Development Corp.
Mark Woods
Univest Inc.
Skyline
Sunrise West International
Joseph C. Eyring
Lorin Pace
Other

$1,019,000
815,000
238,000
225,000
100,000
76,000
30,000
26,000
25,277
20,000
115.107

Total

S2.689.384

-7-

Repayments
$

845,341
527,211
130,000
25,000
10,000

25,000
5,500
239.305
SI.807.357

AFC
Appendix 3
Page Three

rim
American
V

Factoring of Utah paid to its factoring clients $882,027 more than
received in return. Factoring did not provide sufficient cash flow to
repay investor funds originally loaned nor sufficient revenue to pay interest
on invested funds and other operating costs J The AFCU offering to investors
stated that, except for issuance costs arTd commissions, investor funds would
be used for factoring or other financing related activities. We found, however,
that 43% ($1,932,703 per Appendix 1A) of operating costs that should have
been paid from revenues were instead paid from investor funds.
4
1t*

As of March 31, 1985, the disposition of $5,063,752 in investor funds is scheduled in Appendix 1.
CASH RECEIPTS AND DISBURSEMENTS
We were provided copies of reports from computerized journals and AFC ledgers
and compilation reports covering the periods from April 1981 through March
1985. These were utilized to prepare Statements of Utilization of Investor
Funds(Appendix 1), Receipts, Disbursements and Changes in Cash (Appendix 4,
Page 7 ) , and Investor Funds Used For Operations (Appendix 4, Page 8 ) . The
records provided to us also included eleven check registers covering the period
May 1981 through October 1984. These are the source of the listings of individual receipts and disbursements. Our observations regarding these are found
below:
1.

2.

Cash disbursements:
a.

We identified 5,333 disbursements totalling $7,359,241.

b.

The two largest disbursement categories were factored receivables
($2,632,892 - 36.7% of total disbursements) and interest payments to
investors ($2,100,105 - 28.3% of total disbursements).

c.

Except for interest payments to investors, which were supported by
promissory notes, we did not find any supporting documentation to show
that AFC's disbursements were valid, arms-length business transactions.
Normal accounting practices would require that vouchers, paid invoices,
or other such documentation be on file to support each disbursement.
As an example, we noted that $297,665.75 was paid by check to the
Bank Of Utah but we have no evidence as to the final disposition of
the funds.

Cash deposits:
a.

We identified 673 deposits totalling $7,305,096.
-8-

AFC
Appendix 3
Page Four

b.

Money from investors or with the source not indicated ($5,533,55776% of total deposits) and from factoring/loan repayments ($1,630 080
- 22% of total deposits) were the two largest sources of money being
deposited by AFC.

We have provided as Appendix 5 schedules which compare receipts and disbursements from the two sources referred to above. The immateriality of the differences taken as a whole supports the reasonableness of schedules found in Appendices 1, 1A, and 2.

PROMISSORY NOTES
American Factoring Corporation of Utah (AFCU) was authorized by the Utah Securities Commission to raise $7 million through the issuance of unsecured promissory
notes. The notes carried maturity terms which varied from 1-3 years. The
records provided to us included over 600 such notes that were issued between
1981 and 1985. A listing of these notes in numerical order (Exhibit 3) and
alpha order (Exhibit 4) have been provided for your convenience. Our findings
regarding investor notes can be summarized as follows:
1. As was disclosed in Appendix 1, we identified deposits from investor funds
in the amount of $5,063,752. We estimate, however, that AFCU's notes
payable liability reached a maximum of $5,759,754 during the period 1981
through 1985. The difference may have been borrowed funds that were given
directly to factoring clients instead of being first deposited to the
bank. We found several entries to the books recording this type of transaction in July of 1981. The entries, however, do not explain all of the
$696,002 difference.
2.

As of March 31, 1985, AFCU owed investors principle of $4,703,834 and
interest of $2,125,784 according to its financial report. The report,
however, appears to have left out a material liability.
Although notes
payable remained the same in 1985 as in 1984, the cost of financing was
shown as "0". It was $2,413,871 for the year ending March 31, 1984. If
this was used for 1985, the corporation would show a net loss in 1985 of
$3,465,260 instead of $1,051,389 and a deficit net worth of $4,176,398.
For the year ended March 31, 1985 the Corporation had $24.19 in the bank.

3.

Only 10% of AFCU's maximum notes payable liability has been repaid (note
repayments of $597,588 divided by the maximum liability per promissory
notes of $5,759,754).

4.

We found one instance where AFCU used the same note number for two different investor notes.

-9-
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BUSINESS PRACTICES
FACTORED RECEIVABLES
Copies of 70 separate factoring agreements were pn: ividled to us for review.
Our findings can be summarized as follows:
I

Lanseair and Dent & Associates accounted for approximately 90% of the
factoring agreements and 69% of factoring disbursements.

2.

All Lanseair invoices purchased by AFCU were for "Services Rendered*1 and
lacked the information normally found in valid sales invoices such as
description of work performed, dates of service, terms of payment, laborcost breakdown, etc.

3.

We found numerous instances where an individual Lanseair invoice was used
as support for more than one factoring transaction. Of the forty-four
factoring agreements between AFCU and Lanseair, eleven supporting invoices
were duplicated one or more times producing a total of twenty-three agreements with duplicates. One agreement was not duplicated and nine did not
include invoice support at all. This demonstrates that AFCU was paying
for the same assets (i.e.: receivables) more than once.

4.

We have no explanation for why Lynn Bogart (Lanseair's President) was
shown as the debtor on all Lanseair invoices purchased by AFCU. This
would seem to indicate that Lanseair did business only with Bogart and
had no real clients.

5. Three of the Lanseair invoices purchased by AFCU indicated service dates
that were later than the factoring transaction dates. Purchasing specific
receivables before the receivables ever come into existence is an impossibility.
6.

Factoring transactions with Dent & Associates did not include invoice
support at all. Thus, specific assets purchased (i.e.:
receivables)
were not identified.

7.

There are examples of factoring transactions with clients other than Lanseair and Dent & Associates which also lacked adequate invoice support.

8

We found one example of a factoring transaction that took place prior to
AFCU's incorporation.
DEVIATIONS FROM FACTORING INDUSTRY NORMS

Our analytical review procedures included a comparison of the accounting principles and practices followed by AFCU versus those followed by the factoring
industry. We gathered industry data from the following sources:
•10-

AFC
Appendix 3
Page Six
authoritative pronouncements and reference books provided by the American
Institute of Certified Public Accountants; miscellaneous articles from trade
publications; and over-the-phone interviews with representatives from local
factoring companies. Our findings can be summarized as follows:
1.

Generally, companies accept the high cost of factoring their accounts
receivable (typically 1% of factored credit sales plus interest on amounts
advanced at rates of 1% to 3% over prime) in order to maintain the cash
flow required for high volume, high markup operations. All invoices purchased from Lanseair were for services rendered by the company president
to the company and did not fit the profile described above. Receivables
purchased from Dent & Associates did not have invoice support so that we
could determine what was purchased.
We, therefor, could not ascertain
whether Dent & Associates fit the profile of a typical factoring client,
i.e.: would benefit from factoring.

2.

We found no evidence from our review of individual factoring client files
to indicate that AFCU performed any of the client screening procedures
commonly performed in the factoring industry and thus appears to have
failed in exercising due care to ensure the validity and genuineness of
their clients and the clients7 receivables.

3.

The actual form of AFCU's factoring transactions differs from that found
in the factoring industry (see Exhibit 2 ) .

4.

The records indicate that AFCU carried most of its factored receivables
on its books for more than a year. This is contrary to factoring industry
practices where accounts typically remain on the factor's books for no
more than 90 days.
REAL ESTATE AS COLLATERAL

Our review of American Factoring Corporation of Utah records disclosed that
loans made to factoring clients were claimed to be collateralized with real
estate and, personal property. Workpapers prepared by the firm Hansen, Bamett
& Maxwell, Certified Public Accountants, for there audit of the fiscal year
ended March 31, 1982 (Government Exhibit 736) included requests for confirmations of amounts receivable and related collateral signed by M. Moore for
American Factoring Corporation (AFC). We have scheduled below the collateral
confirmed by L.D. Bogart for Lanseair (3/31/82). No reference to collateral
was made in the notes to the March 1982 audited financial statements, however,
in notes to the March 31, 1983 Unaudited Financial Statements (Note B under
the heading Finance Receivables) the management of American Factoring Corporation represents the following:
"The finance receivables (consist) of factored receivables, including
discounts, all due within one year. Receivables are secured primarily
with real property; the security net of claims, to receivables ratio is
estimated to be 2:1 (based on appraised value)."
-11-

AFC
Appendix 3
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Note F to the same statements
the amount of $2,897,640 were
reduced by a $1,131,255 real
written off as uncollectible.
recorded as an asset prior to

discloses that Lanseair finance receivables in
replaced by $3,200,315 in collateralized assets
estate mortgage. The remaining $828,580 was
We noted that the Rancho Santa Fe property was
the date it was deeded to AFCU (May 23, 1983).

FINANCE RECEIVABLES COLLATERAL
LANSEAIR
3/31/82 AND 3/31/83

DESCRIPTION

DATE
3/31/82

Phillips Heights
5/23/83
(San Elijo, Rancho Santa Fe)

$

640,000

APPRAISED VALUE
3/31/83

$

900,000

RECORDED

$

900,000

La Costa Condo
(Atisma)

2/22/82

118,250

118,250

118,250

Bali Hai Plat "B"
(Bountiful)

5/28/81

137,800

124,000

124,000

Apple Valley
(Macintosh)

6/19/81

227,100

227,100

227,100

Palm Springs
3/31/83
(390 Monte Vista)

500,000

500,000

500,000

Placer County
2/22/82
. (Tahoe Property)

700,000

Meadow Valley

900,000

301,000

301,000

1,000,000

1,000,000

30.000

30,000

$3,200,315

13.200.315

Bonsai 1

8/12/82

Banks Property

3/18/83

1,300,000

Woods Notes
Mercedes Benz

2/8/83
S4.S23.150

-12-
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AfCtlCAN fACTOftlMG Of UTAH
SCHEDULE Of t £ C * t m , 0 ! S * * S B € K T S AMD CXAMGES IN CASK
A P t l l 1 , 1961 TNRU MARCH 31

f t 81/82 TOTAL

mm

i ,r 92 i : ; TO n i

1985

n

u

t 85 TOTAL

1541 7M

$404,668

S,04$,323

$1,637,629

« A * > TOTAL

SO

i«c CASK

$2,496,433

CECEIVED

C$1,604,038)

C$2,616,139)

($743,395)

C$432. 113)

$7,182,385

C$643,575)

<S5,063,752)

IWESTOt VOTES

C$631 7 79)

C$1,807,357)

C$162,275)

C$311,275)

fACTOtlMC TtAJCSACTlOtfS
i

,)u« t i r o ruKCMAses

C$149,000)

Ctt.496.433)

m

(S3.048.323 j

i *,6W , <" ,*?j

($7.182.385)

u

Ctt.1S2.68 1)

fACTOtlMC fAYHBfTS
1MV€STC* mm

»AYHBfT

irrtt£ST PAYMEHTS in i t f v i l H * '
rATMDns rat OPCEATIMG CXKVSES

OTlCt HkTMBTTS

Ctt.967,387)

C$2,042,293)

C$7,182,361)

S2,689,364

$1,406,409

•917 .475

$365,500

$546,575

$154,713

$59 7 .588

S96.300

$853,452

$1,023,296

$2,070,496

$193,746

•/J 6 1 694

$442,677

$1,633,478

$429,107

$108,191

$56,107

$191,415

$27,117

«.t«.«1

«.W.3«7

«.042.W3

./.»/.»»

$404,688

$24

:AL

$343,752
>l*G CASH
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AMERICAN FACTORING CORPORATION
SCXEDUU Of INVESTOR FUNDS USED FOR OPERATIONS
APRIL 1 . 1981 TNROUGM MAtCM 5 1 , 1965

DESCRIPTION

FT § 1 / 8 2 TOTAL

FT 8 2 / 8 3 TOTAL

FT 84 & 85 TOTAL

GRAND TOTAL

•ECINNING CASK:
SURPLUS A V A I L A t U FOR FACTORING

875,822

SURPLUS A V A I L A t U FOR OPERATIONS

TOTAL

8267,931

81,532,636
(81,127,947)

SO

8343,753

8404,689

S I ,404,036

82,614,139

8843,575

85,063,752

COWtlSSIONS

8109,807

8241,830

877,964

8429,641

ISSUE COSTS

812,000

CASK t E C E I T O :
FNOH INVESTOR NOTES
LESS:

812,000

ADO:
SURPLUS A V A I L A t U FOR FACTORING

875,822

81,532,636

81,482.231

82,450,111

82,296,227

84,622,111

8892^95

8432,183

8794,054

82,116,632

8121 , 8 0 7

8241,850

(81,127,947)
877,984

8441,641

S1.014.2C2

8941,964

(8255,909)

82,560,273

TOTAL CASK RECEIVED

82,496,453

83,048,322

81,637,629

TOTAL CASK AVAILABLE

82,496,433

83,392,075

82,042,318

81,482,231

82,450,111

82,296,227

84,622,111

81.406,409

8917,475

8365,500

82,689,364

875,822

81,532,636

81,932,727

81,932,727

81,014,202

8941,964

S746,271

82,069,911

81,676,794

84,492,976

8267,931

<S1,127,947)

(81,932,703)

(81,932,703)

S2,1S2,660

82.987,386

82.042,294

87,162,360

S343.753

8404,689

824

824

81,127,947

8604,756

81.932,703

A V A I L A t U FOR FACTORING

FtOM OPERATIONS
ADO:
SURPLUS A V A I L A t U FOR OPERATIONS
COmiSSICMK AND ISSUE COSTS

A V A I L A t U FOR OPERATIONS

8267,931

87,182,364

CASK DIS8URSQ):

A V A I L A t U FOR FACTORING
LESS:
PATNEVTS FOR FACTORING

SURPLUS A V A I L A t U FOR FACTORING

A V A I L A t U FOR OPERATIONS

(8255,909)

82,560,273

LESS:
PATICNTS FOR OPERATIONS

SURPLUS A V A I L A t U FOR OPERATIONS

TOTAL CASK OIUURSED

ENDING CASH

INVESTOR FUNDS USED FOR OPERATIONS
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EXHIBIT 1

REVIEW OF THE FINANCIAL STATEMENTS AND
ACCOUNTING RECORDS OF
AMERICAN FACTORING CORPORATION OF UTAH

SUMMARY OF RECORDS REVIEWED
The records of American Factoring Corporation that were reviewed by us include
the following:

1.

AFC Circular issued to investors.

2.

Copies of promissory notes issued to investors.

3.

Check Registers.

4.

Factoring agreements and supporting documents and invoices.

5.

Investor file folders.

6.

Financial statements.

7.

Articles of Incorporation.

8.

Audit working papers prepared by AFC's accountants.

9.

Note schedules.

10.

Deeds, appraisal reports, and other real estate documents.

11.

Computerized ledgers and trial balances.

12.

Journal entries.

13.

Collateral schedules and debt schedules.

14.

Miscellaneous correspondence.

15.

Bank records.

16.

Other miscellaneous records.

EXHIBIT 2
TYPICAL FACTORING TRANSACTION VS. AFC'S FACTORING TRANSACTIONS
In general, the form of AFC's factoring transactions differs greatly from that
which is typically found in the factoring industry and described in Note 1 to
the Corporation's financial statements. The differences are illustrated below:
Industry Standards
Typical factoring transactions:
1.

Factor purchases gross receivables totalling $81,600 from client.
is due from the client's customers within 90 days.

Payment

2.

Factor computes 20% reserve requirement of $16,320 ($81,600 X 20% =
$16,320). Client is given net of $65,280.

3.

Factor and client agree to a 5% monthly interest charge (factor's fee)
which will be taken from the reserve balance.

4.

Factor receives payment of $81,600 from client's customers in 90 days.

5.

During the 90 days the receivables were open, the factor earned revenue
of $12,240 ($81,600 X 5% X 3 monthjs - $12,240).

6.

Factor returns $4,080 balance in the reserye account to the client ($16,320
- $12,240 - $4,080).

7.

If client's customers had not paid the factor within 90 days, factor would
have returned the delinquent receivables to the client and the client
would have paid the factor's fee of $12,240.

Financial Statement Note Disclosure:
"In April of 1981, the company was organized for the purpose of and is engaged
primarily in the business of "factoring", "Factoring" is the process whereby
an entity such as the Company purchases the accounts or notes receivable of
another business. The accounts or notes receivable are purchased at a discount
and are then collected by the Company. In addition the Company retains 20%
of the purchase price as a reserve against uncollectible accounts except where
the Company believes such reserve is not necessary because of high turn over
of accounts or past reliability of payments. The Company purchases all accounts
under a full-recourse arrangement. The seller of the accounts agrees to repurchase any accounts which are uncollectible and a personal guarantee of such
repurchase agreement is also obtained.

Typical Factoring Transaction vs. Factoring Transactions
Exhibit Two
Page Two

Actual AFC factoring transaction:
1.

Client approaches AFC and requests a $60,000, 90 day loan from AFC.

2.

Client and AFC agree to a 12% monthly interest charge.

3.

AFC computes interest charge totalling $21,600 ($6,000 X 12% X 3 months
* $21,600).

4.

AFC determines that client must sell receivables totalling $81,600 in
order to get the $60,000 loan ($60,000 + $21,600 « $81,600).

5.

CI ient sells AFC gross receivables of $81,600; AFC gives client $60,000
and records $21,600 as unearned discount.

6.

During the 90 day loan period, AFC records earned revenue of $21,600 and
reduces the unearned discount account to zero. This is a bookkeeping
entry only. AFC receives no actual cash.

7.

At the end of the 90 day period, neither the client nor the client's customers pay off the receivable balance. AFC merely rolls-over the account
and continues to accrue interest revenue. In short, AFC has converted a
short-term transaction into a long-term one (factored receivables typically
remain on AFC's books for more than a year) and records revenue but
receives little or no cash.

Page No.
05/09/88

AMERICAN D O C K I N G CORPORATieN
PAYMENTS TO PERSONS AND COMPANIES
BY CORPORATION

PAYEE

TOTA1

UTAH
PAYMENTS

IDAHD
PAYMENTS

TEXAS
PAYMENTS

EESERET
PAYMENTS

0

0

200

200

0

0

0

500

500

0

500

500

AMERICAN EESERET
UTAH AMERICAN
FACTORING
TEXAS AMERICAN
FACTORING

0

0

0

900

900

0

1200

0

0

1200

0

0

2000

2000

3540

0

3540

0

6000

0

6000

0

0

0

0

6750

6750

0

0

6871

6871

0

0

16829

0

16829

0

19518

0

0

19518

0

0

0

0

20000

20000

175

0

2408

20944

18361

0

0

0

23100

23100

3186

0

24060

20874

0

MaGAVTN, BRIAN C.

0

0

24485

24485

0

LUND/KANSEN, CINDY

36500

0

0

36500

48045

0

0

86290

0

0

0

0

131136

131136

0

0

156611

126561

DERENE, RAY

GIBSON, DOUGLAS & .A
VERNE
HOWERY, W. MICHAEL
BISHOP,

IRIS

TRANSNATIONAL
C & M MANAGEMENT
AMERICAN CUREMAKER
SANFCSO ELEESON

DIXON, CLIFTON
PACE, LOREN
KICHAELSON, M. H.
ROSE, LARRY

RICHARDSON, JAMES &
CHARLOTTE
FTET, L. LEE
BONNEVILLE RESOURCES
GRAHAM, RODGER
BINGHAM, GLEN

55545
75C

30050

86290
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AMERICAN FACTORING CORPCRATICN
PAYMENTS TO PERSONS AND OCMPANIES
BY CORPORATION
PAYEE

UIAH
PAYMENTS

IDAHO
PAYMENTS

TEXAS
PAYMEtTTS

ItSEKLT
PAYMENTS

TOTAL

0

0

168870

SMITH, ROBERT K.

168870

WOOD, MARK

338000

50000

0

0

388000

MICHAEL R. MOORE &
COMPANIES

477;?4'?

20094

68000

36961

602302

BOGART, LYNN D.

8994'

DENT, DOUGLAS &
HAROLD J .

j /

50000

1331642

205000

81000

160000

1777642

3722811

525150

215829

245890

'.709680

1129387

•-* Total ***

MICHAEL R. MOORE
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AMERICAN FACTORING CORPORATION
DISBURSEMENTS BY NAME
PAYEE

** MICHAEL MOORE
MICHAEL MOORE
MICHAEL MOORE
MICHAEL MOORE
** Subtotal **

PAYMENT
CHECK
DATE
NUMBER

AMOUNT TRANSACTION
TYPE
CODE

01/03/83
01/14/83
03/10/83

139.02
340.64
202.81

3823
3931
4410

OT
OT
OT

682.47
** MOORE, M R
MOORE , M R
MOORE , M R
MOORE , M R
MOORE,, M R
MOORE M R
MOORE,, M R
MOORE M R
MOORE,, M R
MOORE, M R
MOORE,, M R
MOORE,, M R
MOORE , M R
MOORE,, M R
MOORE,, M R
MOORE , M R
MOORE , M R
MOORE , M R
MOORE M R
MOORE M R
MOORE M R
MOORE , M R
** Subi:otal

08/28/81
09/12/81
09/26/81
10/05/81
10/16/61
10/30/81
11/03/81
11/13/81
08/06/81
08/14/81
08/19/81
05/21/81
06/05/81
06/05/81
06/19/81
07/01/81
07/01/81
07/23/81
09/22/81
10/21/81
10/26/81

.154
119 3
1227
1255
571
4

i *

>

*<•

_- - -^

1015
1031
1047
1066
1087
1217
1289
1294

2000.00
2000.00
2000.00
1000.00
3137.97
4500.00
3000.00
1000.00
3500.00
1500.00
1500.00
500.00
1000.00
500.00
1500.00
1500.00
1500.00
1500.00
1345.00
640.00
400.00

CF
CF
CF
CF
CF
CF
CF
CF
CM
CM
CM
DW
DW
DW
DW
DW
DW
DW
IP
IP
IP

35522.97
** MOC:>R£, M.
MOORE , M.
Sub1:otal

09/28/81

1230

1582.51

PS

1582.51
MOORE,
MOORE, M.
MOORE, M.
MOORE, M.
** S u b t o t a l

M. R.
R.
R.
R.
**

11/16/81
05/11/82
06/06/83

1366
2452
5170

650.00
137.05
199.06

II1
OT
07

986.11
* * MOORE, M.R.
MOORE, M.R.
MOORE, M.R.

12/23/81
01/15/82

1496
1575

650.00
650.00

IP
IP
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AMIRlCAN FACTORING CORPORATION
DISBURSEMENTS BY NAME

PAYEE

** MOORE, MICHAEL
MOORE, MICHAEL
MOORE, MICHAEL
MOORE, MICHAEL
MOORE, MICHAEL
** Subtotal **
** MOORE, MICHAEL R.
MOORE, MICHAEL R.
MOORE, MICHAEL R.
MOORE, MICHAEL R.
MOORE, MICHAEL R.
MOORE, MICHAEL R.
MOORE, MICHAEL R.
** Subtotal **
*** Total ***

PAYMENT
DATE

CHECK
NUMBER

07/15/83
09/13/83
09/30/83
10/07/83

5509
6004
6139
6221

AMOUNT TRANSACTION
TYPE
CODE

393 44
251 ,99
125 .33
143 .45

OT
OT
OT
OT

914.21
09/29/83
10/20/83
10/28/83
11/09/83
11/23/83
03/01/84

6137
6323
6386
6503
6590
7041

183 38
295 32
284 ,41
252 .90
439 .43
176 .21
1631.65
57189.41

OT
OT
OT
OT
OT
OT

MICHAEL R. MOORE & COMPANIES
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Page No.
04/21/88
AMERICAN FACTORING CORPORATION
DISBURSEMENTS BY NAME
PAYEE

PAYMENT
DATE

CHECK
NUMBER

AMOUNT TRANSACTION
TYPE
CODE

** Subtotal **
68500.00
** M. MGT
M. MGT
** Subtotal **

01/03/83

3836

25000.00

OT

25000.00
** M. MGT.
M. MGT.
** Subtotal **

12/17/81

1487

795.69

OT

795.69
** MOUNTAIN MORE
MOUNTAIN MORE
** Subtotal **

04/15/82

2314

650.00

IP

650.00
** MOUNTAINMORE
MOUNTAINMORE
MOUNTAINMORE
MOUNTAINMORE
MOUNTAINMORE
** Subtotal **

10/15/82
02/17/83
04/18/83
05/15/83

3310
4205
4714
4982

650.00
650.00
650.00
650.00

IP
IP
IP
IP

2600.00
** MOUNTAINMORE INV.
MOUNTAINMORE INV.
MOUNTAINMORE INV.
MOUNTAINMORE INV.
MOUNTAINMORE INV.
MOUNTAINMORE INV.
MOUNTAINMORE INV.
MOUNTAINMORE INV.
** Subtotal **

05/17/82
06/15/82
07/14/82
11/12/82
12/15/82
06/15/83
07/15/83

2465
2615
2774
3511
3702
5247
5501

650.00
650.00
650.00
650.00
650.00
650.00
650.00

IP
IP
IP
IP
IP
IP
IP

4550.00
** MOUNTAINMORE INVEST
MOUNTAINMORE INVEST
** subtotal **

01/14/83

3923

650.00

IP

650.00
** MOUNTAINMORE INVESTERS
MOUNTAINMORE INVESTERS
09/15/83
** Subtotal **

6029

650.00
650.00

IP

Page No.
04/21/88
AMERICAN FACTORING CORPORATION
DISBURSEMENTS BY NAME
PAYEE

PAYMENT
DATE

** MOUNTAINMORE INVESTMENT
MOUNTAINMORE INVESTMENT
03/15/82
MOUNTAINMORE INVESTMENT
08/16/82
MOUNTAINMORE INVESTMENT
09/15/82
MOUNTAINMORE INVESTMENT
03/15/83
MOUNTAINMORE INVESTMENT
08/15/83
MOUNTAINMORE INVESTMENT
10/15/83
MOUNTAINMORE INVESTMENT
11/15/83
MOUNTAINMORE INVESTMENT
12/15/83
** Subtotal **

CHECK
NUMBER

2174
2940
3116
4451
5764
6280
6536
6776

AMOUNT TRANSACTION
TYPE
CODE

650.00
650.00
650.00
650.00
650.00
650.00
650.00
650.00
5200.00

*** Total ***
333767.69

IP
IP
IP
IP
IP
IP
IP
IP

LYNN D. BOGART & COMPANIES

page No.
04/21/88

AMERICAN FACTORING CORPORATION
DISBURSEMENTS BY NAME

PAYEE

** LANSEAIR
LANSLAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
LANSEAIR
** Subtotal **

PAYMENT
DATE

05/28/81
06/19/81
06/19/81
07/30/81
08/29/81
09/08/81
09/23/81
10/01/81
10/16/81
10/16/81
10/30/81
11/25/81
11/25/81
02/18/82
02/23/82
03/11/82
04/01/82
08/05/82
08/19/82

MIRER
n©i»*V

AMOUNT TRANSACTION
TYPE
CODE

65000.00
1005
1029 100000.00
35000.00
1030
5000.00
1095
1000.00
1159
50000.00
1179
60000.00
1220
50000.00
1254
6000.00
1268
25000.00
1270
25000.00
1302
7000.00
1388
7000.00
1389
15000.00
2071
20000.00
2081
30000.00
2168
215000.00
2231
49000.00
2888
50000.00
2979

FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR

815000.00

** LANSEAIR INC.
LANSEAIR INC.
** Subtotal **

01/19/82

** UNIVEST INC
UNIVEST INC
** Subtotal **

11/30/81

*** Total ***

riECK

1583

8450.00

IP

8450.00

1419

76000.00
76000.00
899450.00

FR

DOUGIAS * HAKOLD J. W W

W D COMPANIES

Page No.
04/21/88

AMERICAN FACTORING CORPORATION
DISBURSEMENTS BY NAME

PAYEE

** CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
CPG
** Subtotal **

PAYMENT
DATE

CHECK
NUMBER

06/17/82
07/13/82
07/20/82
08/12/82
08/23/82
08/31/82
10/19/82
11/01/82
10/11/82
11/01/82
11/01/82
11/01/82
11/15/82
02/07/83
02/07/83

2633
2766
2797
2933
2985
3041
3350
3427
3297
3387
3431
3433
3526
4121
4122

AMOUNT TRANSACTION
TYPE
CODE

6000.00
6720.00
9000.00
3360.00
2880.00
4800.00
720.00
19845.00
10525.00
23250.00
82312.50
53205.00
10904.00
50000.00
25000.00

CM
CM
CM
CM
CM
CM
CM
IP
NR
NR
NR
NR
NR
NR
NR

308521.50

** CPG JOINT VENTURE GROUP
CPG JOINT VENTURE GROUP
08/26/82
** Subtotal **
** DENT t ASSOCIATES
DENT t ASSOCIATES
DENT t ASSOCIATES
DENT t ASSOCIATES
** subtotal **

10/06/82
01/11/83
03/08/83

** DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENT&ASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES
DENTtASSOCIATES

07/01/81
07/01/81
07/15/81
01/25/82
02/12/82
03/03/82
03/23/82
04/01/82
04/19/82
05/28/82
07/19/82
07/28/82
08/30/82
08/31/82
10/15/82

3002

2120.00

CM

2120.00

3268
3909
4386

10000.00
10000.00
25000.00

FR
FR
FR

45000.00
1045 140000.00
10000.00
1046
50000.00
1072
150000.00
1595
2049 100000.00
70000.00
2134
64000.00
2206
45000.00
2230
19000.00
2323
20000.00
2519
75000.00
2796
28000.00
2830
50000.00
3022
10000.00
3051
20000.00
3343

FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR
FR

Pag« No.
04/21/88

AMERICAN FACTORING CORPORATION
DISBURSEMENTS BY NAME

PAYEE

DENTiASSOClATES
DENTiASSOClATES
DENTiASSOClATES
DENTiASSOClATES
DENTiASSOClATES
DENTiASSOClATES
DENTiASSOClATES
** Subtotal **
«* DENT, HAROLD J.
DENT, HAROLD J.
** subtotal **
*** Total ***

PAYMENT
DATE

CHECK
NUMBER

10/19/82
10/28/82
11/24/82
12/14/82
02/01/83
02/25/83
03/15/83

3352
3389
3568
3697
4060
4261
4447

AMOUNT TRANSACT!;
TYPE
CODE
2000.00
30000.00
1000.00
5000.00
15000.00
20000.00
50000.00

FR
FR
FR
FR
FR
FR
FR

974000.00
03/08/83

4384

2000.00
2000.00
1331641.50

OT

MARK WOOD AND COMPANIES

Pagt No.
04/21/88
AMERICAN FACTORING CORPORATION
•ISBURSEM1:NTS BY NAME

PAYEE

•* TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
TELEPRODUCTIONS
** Subtotal **

PAYMENT
DATE

12/31/81
05/24/82
06/08/82
06/17/82
06/18/82
08/09/82
08/31/82
09/03/82

CHECK
NUMBER

1513
2493
2586
2632
2638
2919
3052
3070

AMOUNT TRANSACTION
TYPE
CODE

100000.00
30000.00
20000.00
9000.00
9000.00
20000.00
25000.00
25000.00

FR
FR
FR
FR
FR
FR
FR
FR

238000.00

** WOODS, MARK
WOODS, MARK
** Subtotal **

04/07/83

4626

100000.00
100000.00

*** Total ***
338000.00

FR

